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ABSTRAK

STUDI PERBANDINGAN ANTARA HUKUM ISLAM DAN HUKUM POSITIF DI
NIGERIA DAN TANTANGANNYA DALAM KEBEBASAN BERFIKIR, HAK ASASI
MANUSIA, DAN HUKUM PIDANA

Bashiru Usman Jaja
NIM. 22913002

Allah menciptakan manusia, mengagungkannya, dan melebihkannya di atas segala makhluk
yang lain dengan akal, ilmu, karya, dan kreativitas; memberinya hak dan kebebasan,
memperbaiki tatanan hidupnya dengan penuh kebaikan, membatasinya dari hal-hal yang
merusak kehidupannya di dunia maupun di akhirat, atau keduanya sekaligus. Dia
mewajibkannya melakukan perbuatan yang bermanfaat baginya di dunia maupun di akhirat,
atau keduanya sekaligus. Dia sangatlah mampu mereformasi pemikiran manusia dengan
mengirimkan para Rasul untuk memberi petunjuk kepadanya untuk melakukan hal yang
bermanfaat baginya di dunia dan di akhirat, memperbaikinya jika ia menyimpang, dan
meluruskannya jika ia bengkok. Allah tetap adil kepadanya dalam segala sesuatu yang
diperintahkan atau dilarangnya dan tidak mempersulitnya. Demikian pula hukum positif yang
diciptakan untuk mengatur kehidupan manusia meskipun pada umumnya hukum-hukum itu
dikhususkan untuk kepentingan duniawi, dan hal itu sesuai dengan hukum Islam demi
kemaslahatan dunia, walaupun hal itu berbeda cara dan modelnya. Hukum positif tidak melihat
hasilnya secara mendalam dan sempurna sebagaimana hukum Islam. Hal itu tidak
mengherankan karena ia berasal dari manusia yang lemah, sementara hukum Islam bersumber
dari Yang Maha Mengetahui lagi Maha Bijaksana. Oleh karena itu, perlu dijelaskan secara luas
pentingnya reformasi pemikiran masyarakat mengenai tujuan Syariat Islam dan hukum positif,
serta agar para pembuat undang-undang mempertimbangkan secara matang hasil akhir sebelum
menetapkannya, sebab jika pemikiran tersebut tidak benar dan undang-undang tidak
dipertimbangkan dengan cermat, maka pencapaian tujuan bisa gagal. Tujuan dari tulisan ini
adalah untuk menjelaskan mengapa Allah menetapkan syariat tersebut, dan mengapa para
reformis Nigeria menetapkan undang-undang tersebut, dan tantangan mereka di Nigeria, serta
penjelasan tentang hukum Islam dan hukum positif Nigeria tentang kebebasan berpikir, Hak
Asasi Manusia dan hukum pidana. Penelitian ini bergantung pada pengumpulan data dengan
mengutip sumber-sumber primer dan sekunder, dan juga bergantung pada realitas tujuan
hukum Islam dan hukum positif Nigeria, kemudian membandingkannya dengan fenomena
yang muncul. Penelitian ini mencakup tiga hal: pertama: hukum Islam dan hukum positif
Nigeria serta tujuannya. Kedua: aspek persamaan dan perbedaan antara hukum Islam dan
hukum positif Nigeria dalam kebebasan berpikir, Hak Asasi Manusia, dan hukum pidana.
Ketiga: tantangan penerapan hukum Islam dan hukum positif di Nigeria. Hal ini karena kondisi
manusia yang membenci kebenaran dan lebih mengutamakan keinginannya sendiri untuk
mengetahui hal tersebut, sementara dirinya banyak salah dan lupa.

Kata Kunci: Hukum Islam, hukum positif Nigeria, kebebasan berpikir, Hak Asasi
Manusia, hukum pidana
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ABSTRACT

A COMPARATIVE STUDY BETWEEN ISLAMIC LAW AND POSITIVE LAW IN
NIGERIA AND THEIR CHALLENGES IN FREEDOM OF THINKING, HUMAN
RIGHTS AND CRIMINAL LAW

Bashiru Usman Jaja
NIM. 22913002

Allah creates humans, and exalts them above all other creatures with reasoning, knowledge,
work, and creativity. He also gives the humans rights and freedoms, improves their life order
with goodness, limits them from things damaging their life in this world or in the afterlife, or
both at the same time. He obliges humans to do deeds that will benefit them in this world or in
the afterlife, or both at the same time. Allah is very capable of reforming human thinking by
sending the Messengers to guide them to do beneficial things in this world and the hereafter,
correcting and guiding them when they do deviant things. Allah remains fair to His creatures
in everything He commands or prohibits and does not make things difficult for them. Similarly,
positive laws are created to regulate human life, although these laws in general are specifically
for worldly interests, and this is in accordance with Islamic law for the benefit of the world,
even though the methods and models are different. Positive law does not look at the results as
deeply and perfectly as Islamic law. This is not surprising as it comes from weak humans, while
Islamic laws come from the one All-Knowing, All-Wise. Hence, it is deemed to widely explain
the importance of reforming people's thinking regarding the objectives of Islamic Sharia and
positive law, and for law makers to carefully consider the final results before enacting them,
because if these thoughts are incorrect and the law is not considered carefully, then goal will
not be achieved. This research aims to explain why Allah has established the Sharia, and why
Nigerian reformers established these laws, and their challenges in Nigeria, as well as an
explanation of Islamic law and Nigerian positive law regarding freedom of thought, human
rights and criminal law. This research relies on both data collection by citing primary and
secondary sources, and the reality of the objectives of Islamic law and Nigerian positive law
as well as their comparison with emerging phenomenon. This research covers three things:
first: Islamic law and Nigerian positive law and their objectives. Second: aspects of similarities
and differences between Islamic law and Nigerian positive law in freedom of thought, human
rights and criminal law. Third: the challenges of implementing Islamic law and positive law in
Nigeria. This is because the human condition hates the truth and prioritizes its own desire to
know it, while many people make mistakes and negligence.

Keywords: Islamic law, Nigerian positive law, freedom of thought, human rights,
criminal law
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HAVING firmly and solemnly resolved: TO LIVE in unity and harmony
as one indivisible and indissoluble Sovereign Nation under God dedicated
to the promotion of inter-African solidarity, world peace, international
co-operation and understanding:

AND TO PROVIDE for a Constitution for the purpose of promoting the
good government and welfare of all persons in our country on the
principles of Freedom, Equality and Justice, and for the purpose of
consolidating the Unity of our people:

DO HEREBY MAKE, ENACT AND GIVE TO OURSELVES the following
Constitution?®:
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65.
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222 Abubakar Abdullah Ibn Muhammad Ibn Abi Syaibah, Musnad Ibn Abi Syaibah, 1st ed., vol. 1 (Ar- Riyadh: Dar
Al-wathan, 1997), 156.
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Wa Al-Inkar Ala Man Yadda’i At-Tawakkul Fi Tarki Al-Amal Wa Al-Hujjah Alaihim Fi Dzalik, 1st ed. (Al-Kuwait,
2022), 26.

227Ya’qub Ibn Ishag Abu Awanah, Mustakhraj Abi Awanah= Al-Musnad As-Shahih Al-Mukhraj Ala Shahih Muslim,
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Arise, O compatriots, Nigeria's call obey
To serve our fatherland

With love and strength and faith

The labour of our heroes past

Shall never be in vain

34 At-Tanwir Syarh Al-Jami’ As-Shagir, 1st ed., vol. 5 (Ar- Riyadh: Maktabah Daar As-Salam, 2011), 362.
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To serve with heart and might
One nation bound in freedom, peace and unity.
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Oh God of creation, direct our noble cause

Guide our leader’s right

Help our youth the truth to know

In love and honesty to grow

And living just and true

Great lofty heights attain

To build a nation where peace and justice shall reign.
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| pledge to Nigeria my Country

To be faithful, loyal and honest

To serve Nigeria with all my strength
To defend her unity

And uphold her honour and glory

So help me God?%,

237 |liyasu Biu, Oluwagbamila Evans, and Evans Ayeni, “Political Leadership in Nigeria: Our National Anthem and
National Pledge,” Pan-African Journal 12 (September 1, 2018): 310-24.
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246 Abdul-Malik Ibn Muhammad Al-Qasim, Sahmu Iblis Wa Qausih (Daar Al-Qasim, n.d.), 10.
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247 Abubakar Abdullah 1bn Muhammad Ibn Abi Syaibah, Kitab Al-Iman, 2nd ed. (Beirut: Al-maktab Al-Islamii,
1983), 18.

248 Abubakar Ahmad Al-Baihagqii, Syi’ab 4l-lman, 1st ed., vol. 4 (Beirut-Lebanon: Daar al-kutub al-ilmiyyah,
2000), 289.
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249 Abubakar Abdullah Ibn Muhammad Ibn Abi Ad-Dunya, An-Nafagah Ala Al-lyal Li Ibn Abi Ad-Dunya, 1st
ed., vol. 1 (As-Su’oodiyyah: Dar Ibn Al-Qayyim, 1990), 147.

250 Sulaiman 1bn Ahmad At-Thabrani, Al-Ahadits At-Thiwal, 2nd ed. (Al-Mushal: Al-Maktabah Az-Zahra’,
1983), 197.

251 Abubakar Abdullah 1bn Muhammad Ibn Abi Syaibah, Al-Mushannaf, 1st ed., vol. 14 (As-Su’oodiyyah: Dar
kunooz Isybilyaa, 2015), 155.

252 Ahmad Ibn Aliy Abubakar Ar-Razi, Ahkam Al-Qur’an, 1st ed., vol. 3 (Beirut-Lebanon: Daar al-kutub al-
ilmiyyah, 1994), 624.

253 Muhyiddiin Yahya Ibn Syarf An-Nawawii, Raudhah At-Thalibin Wa Umdah Al-Muttagin, 3rd ed., vol. 9
(Beirut: Al-maktab al-islamii, 1991), 52.

254 Muhammad Al-Amin Ibn Abdillah Al-Harari, Mursyid Zawi Al-Hija Wa Al-Hajah Ila Sunan Ibn Majah, 1st
ed., vol. 11 (Al-Mumallakah Al-Arabiyyah Al-Sa’udiyyah: Daar Al-minhaj, 2018), 31.
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255 Shuhaib Abdul-Jabbar, Al-Jami’ As-Shahih Li As-Sunan Wa Al-Masaaniid, vol. 4, 2014, 1.
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256 Wahbah Az-Zuhailiy, At-Tafsir Al-Munir Fi Al-Agidah Wa Asy-Syari’ah Wa AI-Manhaj, 1st ed., vol. 30
(Beirut-Lebanon: Dar Al-Fikr Al-Mu’ashar, 1991), 83.

257 Muhammad Ibn Abdid-Da’im Syams Ad-Diin Al-Barmawi, Al-Lami’ As-Shabih Bi Syarh Al-Jami’ As-
Shahih, 1st ed., vol. 8 (Suriyaa: Dar an-Nawadir, 2012), 358.

258 Ma’mar Ibn Rasyid Al-Azadii, Al-Jami’ Li Ma 'mar Ibn Rasyid 2 (G A 1= <éias )3/ ¢ piband ed., vol. 10
(Beirut: Al-maktab Al-Islamii, 1983), 462.

259 Sulaiman 1bn Dawud Abu Dawud At-Thayalisi, Musnad Abi Dawud At-Thayalisi, 1st ed., vol. 4 (Mesir: Dar
Hijir, 1999), 166.
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260 Ahmad Ibn Ibrahim Ats-Tsa’labi, Al-Kasyfu Wa Al-Bayan an Tasir Al-Qur’an, 1st ed., vol. 18 (Al-
Mumallakah Al-Arabiyyah As-Sa’udiyyah: Dar At-Tafsir, 2015), 372.

261 Al-Wahidi, At-Tafsir Al-Basith, 10:299.

262 Muhammad Ibn Ishaq Abu Abdillah Al-Fakihi, Akhbar Makkah Fi Qadim Ad-Dahar Wa Haditsihi, 4th ed.,
vol. 5 (Makkah Al-Mukarramah: Maktabah Al-Asadii, 2003), 221.

263 Al-Bukhariy, Shahih Al-Bukharii, 2:661.

264 Al-Mubarak Ibn Muhammad Abu As-Sa’adaat, Ibn Al-Atsir, An-Nihayah Fi Garib Al-Hadits Wa Al-Atsar,
vol. 2 (Beirut: Al-Maktabah al-ilmiyyah, 1979), 168.

265 Abubakar Al-Bazzar, Musnad Al-Bazzar, 15:283.
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266 Muhammad Ibn Aliy Asy-Syaukani, Fathu Al-Qadir, 1st ed., vol. 2 (Damasyq Bairut: Dar Ibn Katsir, 1414),
427.

267 Abubakar Abdur-Razzaq Ibn Hammam As-Shan’ani, Al-Mushannaf, 2nd ed., vol. 4 (Daar At-ta’shil, 2013),
495,

268 Muslim Ibnu Al-Hajjaj An-Naisaburii, Al-Jami’ As-Shahih, Shahih Muslim, vol. 4 (Turki: Daar at-thiba‘ah al-
amirah, 1334), 217.
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269 1bn Abi Ashim Asy-Syaibani, Ad-Diyyaat, 30.

270 Abubakar Abdur-Razzaq Ibn Hammam As-Shan’ani, Al-Mushannaf, 2nd ed., vol. 9 (Daar At-ta’shil, 2013),
175.

271 Muhammad Ibn Yazid Ibn Majah, Sunan Ibn Majah, 1st ed., vol. 4 (Dar Ar-risalah al-alamiyyah, 2009), 648.

272 Muhammad Ibn Hibban, Shahih Ibn Hibban, 1st ed., vol. 3 (Beirut: Dar Ibn Hazam, 2012), 546.

273 Muhammad Ibn Abdil-Hadi Nur Ad-Deen As-Sanadi, Hasyiyah As-Sanadi Ala Sunan Ibn Majah, vol. 2
(Beirut: Daar Al-diil, n.d.), 396.

274 Ya’qub Ibn Ishaq Abu Awanah, Al-Musnad As-Shahih, Al-Mukhraj Ala Shahih Muslim, 1st ed., vol. 18 (Al-
Madinah Al-Munauwarah: Al-Jami’ah al-Islamiyyah bi Al-Madinah Al-Munauwarah, 2014), 187.

275 Ad-Darimi, Musnad Ad-Darimi= Sunan Ad-Darimi, 3:1482.
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276 Abubakar Al-Baihagii, Al-Adaab Li Al-Baihagii, 40.
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277 Aliyu Ibn Umar Ibn Ahmad Addaruquthni, Sunan Addaruquthni, 1st ed., vol. 4 (Beirut-Lebanon:
Mu’assasatu Al-Risalah, 2004), 114.

278 Waki” Muhammad Ibn Khalaf Waki’ Al-Qadhi, Ibn Hayyan, Akhbar Al-Quddhatu, 1st ed., vol. 1 (Al-
Qahirah: Al-Maktabah Al-Tijariyyah Al-Kubra, 1947), 72—73.

27 1bn Anas, Al-Muwatha’, 5:1333.

280 An-Naisaburii, Al-Jami’ As-Shahih, Shahih Muslim, 4:138.

281 Shuhaib Abdul-Jabbar, Al-Jami’ As-Shahih Li As-Sunan Wa Al-Masanid, vol. 6, 2014, 191.
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Lo do solemnly swear/affirm that 1 will be faithful and bear true
allegiance to the Federal Republic of Nigeria; that as President of the Federal
Republic of Nigeria, I will discharge my duties to the best of my ability, faithfully
and in accordance with the Constitution of the Federal Republic of Nigeria and
the law, and always in the interest of the sovereignty, integrity, solidarity, well-
being and prosperity of the Federal Republic of Nigeria; that I will strive to
preserve the Fundamental Objectives and Directive Principles of State Policy
contained in the Constitution of the Federal Republic of Nigeria; that I will not
allow my personal interest to influence my official conduct or my official
decisions; that | will to the best of my ability preserve, protect and defend the

323 Muhammad Ibn Jarir At-Thabariy, Tafsir At-Thabrii= Jami’ Al-Bayan an Ta wiil Ayi Al-Qur’an, 1st ed., vol.
14 (Al-Qahirah: Dar Hajar, 2001), 527.

324 Sulaiman 1bn Ahmad At-Thabrani, Musnad Asy-Syamiyyiin, 1st ed., vol. 4 (Beirut: Mu’assasatu Al-Risalah,
1984), 208.
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Constitution of the Federal Republic of Nigeria; that | will abide by the Code of
Conduct contained in the Fifth Schedule to the Constitution of the Federal
Republic of Nigeria; that in all circumstances, | will do right to all manner of
people, according to law, without fear or favour, affection or ill-will; that I will
not directly or indirectly communication or reveal to any person any matter which
shall be brought under my consideration or shall become known to me as
President of the Federal Republic of Nigeria, except as may be required for the
due discharge of my duties as President; and that I will devote myself to the
service and well-being of the people of Nigeria. So, help me God.
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2,n.d., 305.

327 Manshoor Ibn Muhammad Abu Al-Mudzaffar As-Sam’anii, Tafsir Al-Qur’an, 1st ed., vol. 3 (As-Su’oodiyyah:
Dar Al-wathan, 1997), 228.
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March 2012 - June 2012
Teaching Practice Khalil Fodiyo Islamic Academy |
Sokoto, Nigeria

March 2011 - June 2011
Teaching practice Nana Asma'u Gils Islamic College
| Sokoto, Nigeria

EDUCATION

2013
Bachelor of Arts | Educational Foundation
Usmanu Danfodiyo University, Sokoto, Nigeria

. [Degree| Graduate BA ED Arabic

2009
Secondary School Certificate
Sultan Abubakar College, Sokoto, Nigeria

. Graduate Junior and Senior Arabic Studies Certificate
2003

Primary Certificate
Badon Barade Model Primary School, Sokoto, Nigeria

LANGUAGES

Hausa:: First Language

Arabic:: C1 English:: B1
— e s s e == ==

Advanced Intermediate
Indonesian:: B2

Upper Intermediate
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