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MOTTO DAN PERSEMBAHAN

MOTTO
QS. Al-Ma’idah Ayat 8

Artinya: Wahai orang-orang yang beriman! Jadilah kamu sebagai 
penegak keadilan karena Allah, (ketika) menjadi saksi dengan adil. 
Dan janganlah kebencianmu terhadap suatu kaum mendorong kamu 
untuk berlaku tidak adil. Berlaku adillah. Karena (adil) itu lebih 
dekat kepada takwa. Dan bertakwalah kepada Allah, sungguh, Allah 
Maha teliti terhadap apa yang kamu kerjakan.

PERSEMBAHAN
Kedua Orang tua,

Suami dan anak-anak,
Serta saudara

iv

مَنوُْاالَّذِيْنَٰٓايَُّهَاي  ٰٓ امِيْنَٰٓكُوْنوُْاا  ِٰٓقَوَّ ٰٓعَل  ىقوَْم ٰٓشَنَا نُٰٓيَجْرِمَنَّكُمْٰٓوَلَٰٓبِالْقِسْطِ ٰٓشُهَداَۤءَٰٓلِِلٰ الََّ

ى ٰٓاقَْرَبُٰٓهُوَٰٓاِعْدِلوُْآٰٰۗٓۗتعَْدِلوُْا ٰٓاٰللَّٰٓانَِّٰٰٓٓۗاٰللَّٰٓوَاتَّقوُالِلتَّقْو  تعَْمَلوُْنَٰٓبمَِآٰخَبِيْر  
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KATA PENGANTAR

Penulis panjatkan puji dan syukur kehadirat Allah Swt., karena atas 
ridho-Nya penulis dapat menyelesaikan tugas berat dalam penyelesaian 
disertasi ini, selanjutnya sholawat dan salam Penulis sampaikan kepada 
Nabi Muhammad SAW, sebagai suri tauladan terbaik dalam kehidupan.

Semoga hasil sederhana kajian penelitian ini memberikan 
sumbangsih pemikiran hukum dan bermanfaat khususnya bagi para hakim 
PTUN dalam penyelesaian sengketa lingkungan hidup dengan penerapan 
judicial activism. Penulis berharap agar putusan- putusan hakim PTUN 
dalam perkara lingkungan hidup kedepan dapat mewujudkan keadilan 
Pancasila. Penyelesaian disertasi ini hingga dalam bentuk dan tersaji 
sebagai karya ilmiah yang lengkap merupakan hasil dari kerja keras 
dan masukan dari Ibu Prof. DR. I Gusti Ayu Ketut Rachmi Handayani, 
S.H., M.M selaku Promotor dan Bapak Dr. Ridwan S.H., M.Hum. selaku 
Co-Promotor, kepada keduanya penulis mengucapkan terima kasih atas 
bimbingan dan selalu meluangkan waktu bagi penulis untuk melakukan 
bimbingan. Penulis hanya mampu mendoakan keduanya dalam keadaan 
sehat wal’afiat, mendapat keberkahan hidup dan dibalas pahala oleh 
Allah SWT. Aamiin.

Proses penyusunan disertasi ini sempat mengalami ke-vacum-
an, akan tetapi berkat motivasi bapak, suami tercinta, anak, saudara, 
sahabat, pimpinan, rekan kerja serta nasehat dan saran para pembimbing 
maka dengan menekankan kembali semangat ketekunan, kesabaran dan 
percaya diri, penulis dapat menyelesaikan disertasi ini.
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Penulis menyadari bahwa dalam proses penyelesaian disertasi 
ini telah melibatkan berbagai pihak, baik secara langsung maupun 
tidak langsung, perorangan maupun lembaga yang telah memberikan 
kontribusi dalam penyelesaian penyusunan disertasi ini. Dalam 
kesempatan ini dengan segala kerendahan hati penulis haturkan terima 
kasih yang amat dalam dan penghargaan yang setinggi- tingginya kepada 
para penguji yang terhormat. Selain Bapak dan Ibu yang sangat khusus 
dan istimewa tersebut di atas masih ada pihak- pihak yang pantas 
disampaikan ucapan terima kasih yaitu kepada:
1. Rektor Universitas Islam Indonesia, Bapak Prof. Fathul Wahid,

S.T., M.Sc..; Dekan Fakultas Hukum Universitas Islam Indonesia,
Bapak Prof. Dr. Budi Agus Riswandi, S.H., M.Hum.; Ketua Program
Studi Hukum Program Doktor Fakultas Hukum Universitas Islam
Indonesia Bapak Prof. Dr. M. Syamsudin, S.H., M.H.; Sekretaris
Program Studi Hukum Program Doktor Fakultas Hukum Universitas 
Islam Indonesia Bapak Dr. Idul Rishan, S.H., LL.M. serta mas Yusri
Fahmanto, S.E. dan seluruh staf akademik dan staf administrasi yang 
telah menyelenggarakan perkuliahan dan kegiatan administrasi
sehingga penulis dapat menimba ilmu hukum dan menyelesaikan
studi di Program Studi Hukum Program Doktor Fakultas Hukum
Universitas Islam Indonesia.

2. Yang Mulia Bapak Dr. H.Yulius,S.H.,M.H., selaku Ketua Kamar Tata
Usaha Negara Mahkamah Agung RI, Yang Mulia Bapak Dr. Yosran
,S.H., M.Hum. dan Yang Mulia Bapak Dr. H. Yodi Martono Wahyunadi,
SH., M.H., para hakim agung yang telah bersedia menjadi narasumber 
penelitian penulis, Yang Mulia Hakim Agung Ibu Hj. Lulik Tri
Cahyaningrum, S.H., M.H. yang sebelumnya menjabat Direktur
Jenderal Badan Peradilan Militer dan Tata Usaha Negara, dan
Direktur Jenderal Badan Peradilan Militer dan Tata Usaha Negara
Bapak Dr. H. Hari Sugiharto, S.H. M.H.,; Para Ketua dan Wakil Ketua
Pengadilan Tata Usaha Negara Yogyakarta dan Banjarmasin satuan
kerja selama penulis pernah bertugas yang telah memberikan
kesempatan, masukan, nasihat, serta dukungan moril kepada
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 Penulis
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ABSTRAK

Penelitian ini bertujuan untuk menganalisis dan menemukan 
urgensi penerapan judicial activism serta menemukan model judicial 
activism yang ideal bagi hakim PTUN dalam menyelesaikan sengketa 
lingkungan hidup. Ada tiga permasalahan dalam penelitian ini, yaitu 
mengenai urgensi diterapkannya judicial activism dalam penyelesaian 
sengketa lingkungan hidup di PTUN, bagaimana hakim PTUN menerapkan 
judicial activism dalam penyelesaian sengketa lingkungan hidup dan 
model ideal penerapan judicial activism oleh hakim PTUN dalam 
penyelesaian sengketa lingkungan hidup. Penelitian ini merupakan jenis 
penelitian normatif yang menggunakan sumber hukum primer data 
sekunder dengan teknik studi kepustakaan dan dokumen, juga didukung 
dengan data wawancara dari narasumber yang terkait. Pendekatan 
dalam penelitian ini adalah pendekatan filosofis, pendekatan undang-
undang, pendekatan kasus, pendekatan sejarah, pendekatan komparatif 
dan pendekatan konseptual. Hasil penelitian ini adalah adanya urgensi 
penerapan judicial activism dalam penyelesaian sengketa lingkungan 
hidup di PTUN. Ditemukan problematika dalam penerapan judicial 
activism yang diklasifikasi menggunakan teori sistem hukum berdasarkan 
Teori Lawrence M. Friedman, yaitu problematika struktur, substansi dan 
budaya hukum. Melalui temuan problematika tersebut, dapat ditentukan 
model ideal penerapan judicial activism dengan membandingkan negara 
lain, kemudian menemukan konsep keadilan Pancasila yaitu pembaruan 
hukum dalam penyelesaian sengketa lingkungan di PTUN, baik hukum 
acara maupun hukum penyelesaian sengketa lingkungan hidup, pengujian 
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hakim PTUN tidak hanya berdasarkan peraturan perundang-undangan 
dan atau asas-asas umum pemerintahan yang baik, tetapi juga prinsip-
prinsip lingkungan hidup dan keadilan Pancasila. Hakim PTUN harus 
mempunyai tolok ukur yang jelas dalam menerapkan judicial activism, 
peningkatan kompetensi hakim dan integritas hakim, serta optimalisasi 
pemantauan dan evaluasi sertifikasi hakim lingkungan hidup. Saran 
penulis adalah agar melakukan pembaharuan undang-undang tentang 
hukum acara khusus penyelesaian sengketa lingkungan hidup di PTUN 
sehingga ini dapat menambah keberanian hakim melakukan judicial 
activism, diperlukan seleksi sertifikasi hakim lingkungan hidup secara 
ketat, pemberian insentif dan disintensif kepada hakim, dan perubahan 
peraturan tentang pengawasan hakim.

Kata-kata kunci: Judicial activism, penyelesaian sengketa 
lingkungan hidup di PTUN, keadilan Pancasila
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ABSTRACT

This study aims to analyze and find the urgency of implementing 
judicial activism and finding the ideal model of judicial activism for 
Administrative Court Judges in settlement of environmental disputes. 
There are three problems in this study, namely regarding the urgency 
of implementing judicial activism in resolving environmental disputes 
at Administrative Courts, how Administrative Court Judges implement 
judicial activism in resolving environmental disputes and the ideal model 
for implementing judicial activism by Administrative Court Judges in 
settlement of environmental disputes. This research is a type of normative 
research that uses primary legal sources of secondary data with literature 
and document study techniques, also supported by interview data from 
relevant sources. The approach in this study is a philosophical approach, 
legal approach, case approach, historical approach, comparative approach 
and conceptual approach.

The results of this study are the urgency of implementing judicial 
activism in settlement environmental disputes at Administrative Courts. 
Problems were found in the implementation of judicial activism which 
was classified using legal system theory based on Lawrence M. Friedman’s 
theory, namely the problems of structure, substance and legal culture. 
Through these problematic findings, an ideal model for the implementation 
of judicial activism can be determined by comparing other countries, then 
found the concept of Pancasila Justice, namely legal reform in resolving 
environmental disputes at Administrative Courts both procedural law and 
environmental dispute resolution law. The examination of Administrative 
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Court Judges is not only based on statutory regulations and or the general 
principles of good governance, but also the principles of the environment 
and Pancasila Justice.

 Administrative Court Judges must have clear standards in 
implementing judicial activism, it is necessary to increase the competence 
of judges and the integrity of judges, as well as to optimize the monitoring 
and evaluation of environmental judge certification. The author’s 
suggestion is to reform the law regarding special procedural law for 
environmental dispute resolution at Administrative Court, so that this can 
increase the courage of judges to carry out judicial activism, it is necessary 
to strictly select environmental judge certification, provide incentives and 
disincentives to judges, and change regulations regarding the supervision 
of judges.

Keywords: Judicial activism, environmental dispute resolution 
at Administrative Court, Pancasila justice.
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BAB I  
PENDAHULUAN 

 
 
 

A. Latar Belakang Masalah 

“

”

Green Constitution
Green Constitution: Nuansa Hijau Undang-Undang Dasar Negara 

Republik Indonesia Tahun 1945
Declaration of The United Nations Conference on the Human 

Environment, 
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“(7) To achieve this environmental goal will demand the acceptance of 
responsibility by citizens and communities and by enterprises and 
institutions at every level, all sharing equitably in common efforts. 
Individuals in all walks of life as well as organizations in many fields, 
by their values and the sum of their actions, will shape the world 
environment of the future. Local and national governments will bear 
the greatest burden for large-scale environmental policy and action 
within their jurisdictions.”

sustainable development

Hukum Lingkungan dan Kebijaksanaan Lingkungan Nasional

Harjiyatni dan Sunarya Raharja, “Fungsi Peradilan Tata Usaha
” Mimbar Hukum, 

Etika Lingkungan Hidup



3

RINGKASAN DISERTASI
ANDRIYANI MASYITOH, S.H., M.H.

 
preventive

 

 

primum remedium

Association of Supreme 
Administrative Jurisdictions “as long as you figure 

 
 

Good Governance & Sanksi Lingkungan

Hukum Pidana Lingkungan
–
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an environmental case as a case derived directly or indirectly from a public 
act, it falls within the jurisdiction of the administrative judge”

“Setiap orang dapat mengajukan 

The 
Administrative Judge and Environmental Law Cartagena Congress

Sistem Pengawasan terhadap Perbuatan Aparat Pemerintah dan Peradilan Tata 
Usaha Negara di Indonesia, 

Pertama

Kedua

Ketiga

Keempa

Kelima
budgetary , 

Hukum Perizinan dalam Sektor Pelayanan Publik, –
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No Nomor Perkara Objek Sengketa 
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No Nomor Perkara Objek Sengketa 
  

https://putusan3.mahkamahagung.go.id/direktori/index/kategori/tu1.html 
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–

–

Tahun 
Perkara 
Masuk 

Perkara Putus Sisa Perkara 

Direktorat Jenderal Badan Peradilan Militer dan Peradilan Tata 
Usaha Negara Mahkamah Agung Republik Indonesia, diakses 18 Oktober 
2022
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ijtihad 
Indonesian Center for Environmental Law

, “ ”, Varia  Peradilan, 
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judicial activism 

scientific evidence in dubio pro natura 

judicial activism
Judicial  activism  

judicial activism 
Judicial    activism    

separation of powers 
“pembatasan

yudisial” judicial restraint

Indonesian Center for Environmental Law, “Catatan Akhir Tahun 2016, Tahun
Indonesia”, Jurnal Hukum 

Lingkungan

Hukum Tata Usaha Negara dan Kekuasaan: Keaktifan Hakim dalam 
Proses Peradilan: Judicial Activism dalam Konteks PTUN
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Judicial activism 

ius  curia  novit  
Judicial  activism  
judicial activism 

judicial activism 

dominus litis

judicial activism
judicial activism 

“Judicial Restraint Judicial Activism”
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judicial 
activism

judicial activism 
Minors Oposa 

Factoran

Department of Environment 
and Natural Resources Factoran, Jr

Minors Oposa v. Factoran 

Minors Oposa v. The Honorable 
Fulgencio S. Factoran, Jr Minors Oposa v. Factoran

–
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the principle of preventive 
action the precautionary principle

the polluter-pays principle

“Green Constitution 
Legal Drafting 

di Indonesia”, Yustisia –
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anomaly

judicial activism
judicial activism 

judicial activism 

judicial activism 

legal structure legal substance legal 
culture judicial activism

Satjipto Rahardjo, “Hukum Progresif: Hukum yang Membebaskan”, Jurnal Hukum 
Progresif

Pengkajian tentang Pelaksanaan Diklat Sertifikasi Hakim 
Lingkungan

Sistem Peradilan Berwibawa (Suatu Pencarian)



15

RINGKASAN DISERTASI
ANDRIYANI MASYITOH, S.H., M.H.

judicial activism 

B. Rumusan Masalah 

 judicial activism 

 judicial activism 

 judicial activism 

C. Tujuan Penelitian 
judicial activism 

 
judicial activism 

 judicial activism 

 judicial 
activism 

D. Manfaat Penelitian 
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judicial activism 

 

judicial activism

E. Kerangka Pemikiran Teoretis 
1. Teori Sistem Hukum 

, 

 legal    structure

 legal substance

 legal culture

internal legal culture lawyers judged’s

Mengenal Hukum-Suatu Pengantar
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external legal culture 

output 

sebagai gejala sosial. Inti ajaran mazhab sejarah adalah “das recht wird 
nicht gemacht est is wird mird dem volk”

volksgeist 

ius constitutum ius constituendum

civil law anglo saxon common law
civil law 

civil law, 

Sistem Hukum: Perspektif Ilmu Sosial (The Legal System; A 
Social Science Perspective), (Bandung: –

Ibid.
Ibid., 
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“Civil law may be defined as that legal tradition which has its origin 
in Roman law, as codified in the Corpus Juris Civilis of Justinian, and as 
subsequently developed mainly in Continental Europe. It is typical of all 
civil law systems that the law is almost entirely codified, highly systemized 
and structured and that it relies on broad, general principles, without 
necessarily setting out the details.”

civil law 

anglo saxon common law

“Common law is the legal tradition, which evolved in England from 
the 11th Century onwards. This legal tradition is the tradition is the basis 
of private law not only for England as its country of origin, but also for 
Wales, Ireland, almost all states of the USA (except from Louisiana), most 
part of Canada (expect from Quebec) and for most countries which 
received the common law tradition as former colonies of them British 
Empire and in many cases preserved it as independent members of the 
British Commonwealth.” 

 
 
 

Dominik Lengeling, “Common law and Civil Law-Differences, Reciprocal Influences and 
Points of Intersection”

Pengantar Hukum Indonesia
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common law 
–

doctrine 
of precedent judge made rule

common law 

2. Konsep Judicial Activism 

judicial 
activism Judicial activism common law system 

judge made law
judicial activism 

judicial 
activism 

“Judicial activism: A philosophy of judicial decision making whereby 
Judges allow their personal views about public policy, among other factors, 
to guide their decisions, with the suggestion that adherents of this 
philosophy tend to find constitutional violations and are willing to ignore 
precedent (Judicial Restraint).”

“Dimensi
Konstitusi”, Jurnal Konstitusi

“Judicial in Australia” dalam
Judicial Activism in Comparative Perspective, 
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Judicial activism 

judicial activism 

judicial activism 

judicial activism 
seven sins of judicial activism

 Counter-Majoritarian Activism

 Non-Originalist Activism

 Precedential Activism
judicial precedent

 Jurisdictional Activism

 Judicial Creativity

Hukum … op. cit.
Dimensi op. cit.
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 Remedial Activism

 Partisan Activism

judicial activism activist judges

judicial activism 

judicial 
activism 

Majoritarianism

“Judicial Activism”
Encyclopedia of Activism and Social Justice

“Judicial – Role”,
LAWASIzA Conference
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 Interpretive Stability

 Interpretive Fidelity

 Substance/Democratic Process Distinction: 

 Specificity of Policy

 Availability   of    an    Alternate    Policymaker

judicial 
activism 

Judicial activism 

virtue jurisprudence, 

 Principled implicationism

Judicial op. cit., 
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 Principled Minoritarianism

equal protection) 

 Principled Remedialism

 Principled Internationalism:   judicial   activism   

Judicial activism 

–

“keadilan
masyarakat”

judicial activism 
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judicial activism 

Judicial Activism 

3. Teori Penemuan Hukum 

rechtsvinding

Bab-Bab tentang Penemuan Hukum
–
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menyatakan bahwa “Pengadilan dilarang menolak untuk memeriksa,

memeriksa dan mengadilinya”. Penulis menyimpulkan bahwa yang

rechtsvinding
 

 
 

 

 

Penerapan Teori Hukum dalam Sistem Peradilan Indonesia
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4. Konsep Peradilan Tata Usaha Negara 

civil law system 

 
wetmatig bestuur

onrechtmatigeoverheidsdaad

“Di

review

control on the Administration.”
civil law 

sabda panditha ratu 
—

—

Hukum Acara Peradilan Tata Usaha Negara Edisi Revisi, Cetakan ke- 
empat

Hukum Acara Peradilan Tata Usaha Negara, 



27

RINGKASAN DISERTASI
ANDRIYANI MASYITOH, S.H., M.H.

Conseil D’Etat 
Tribunal Administratif 

Conseil D’Etat Tribunal Administratif 

 

 rechtmatigheid 
 

 

judicial control

Beberapa Sistem tentang Kontrol Segi Hukum Terhadap 
Pemerintah (Lengkap dengan RUU-PTUN)

Eksistensi dan Tolok Ukur Badan Peradilan Tata Usaha Negara di 
Indonesia



28

JUDICIAL ACTIVISM OLEH HAKIM PERADILAN TATA USAHA NEGARA 
DALAM PENYELESAIAN SENGKETA LINGKUNGAN HIDUP

recour objectif recour 
subjectif. 

Perlindungan Hukum Bagi Rakyat di Indonesia, cetakan pertama
–

Pokok-Pokok Hukum Administrasi Negara
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29 

beschikking

“Dengan berlakunya Undang

 
 

 
 

Usaha Memahami Undang-Undang tentang Peradilan Tata Usaha Negara 
Buku I Beberapa Pengertian Dasar Hukum Tata Usaha Negara
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 ” 

 

5. Konsep Penyelesaian Sengketa Lingkungan di Bidang 
Administrasi 

dispute settlement of theory 
theorie van de beslechting van geschillen theorie der 
streitbeilegung 

dispute conflict

Kamus Besar Bahasa Indonesia, 
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lumping it avoidance 
coercion negotiation mediation 

arbitration adjudication 

environmental disputes species genus 

“Environmental disputes as 
tensions,   disagreements,   altercations,   debates,   competitions,   contests, 

 
 

, Penerapan Teori Hukum pada Penelitian Tesis 
dan Disertasi, –

Peran Hakim dalam Penegakan Hukum Lingkungan Hidup dan SDA

Penyelesaian Sengketa Lingkungan (Environmental Dispute 
Resolution – –
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conflicts, or fights over some element of the natural environment”

6. Teori Keadilan 

judicial activism 

Environmental Dispute Resolution in Indonesia, 

Ibid
Hukum Lingkungan Perspektif Global dan Nasional
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quo 

pertama 

Ibid.
Filsafat Hukum Sejarah, Aliran, dan Pemaknaan

Filsafat Politik Plato
Filsafat Pancasila, –
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Kedua

berbunyi: “Keadilan sosial bagi seluruh rakyat Indonesia”. Keadilan

positivisme

Kedua
Ketiga

Keempat

Teori … op. cit., 
Ideologi Hukum Indonesia Kajian tentang Pancasila dalam Perspektif 

Ilmu Hukum dan Dasar Negara Indonesia, 
–
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 precautionary principles
 prevention principles
 polluter pays principle
 sustainable development 

principle

et.al, “Kebijakan Pengelolaan Tambang dan Masyarakat Hukum
Adat yang Berkeadilan Ekologis”, Jurnal Konstitusi

“Environmental Justice” 
Environmental Law Review
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F. Metode Penelitian 
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1. Pendekatan Penelitian 

philosophical approach statute 
approach case approach
historical approach comparative approach

conceptual approach
a. Pendekatan filosofis (Philosophical Approach) 

Qur’an maupun As

b. Pendekatan Perundang-undangan (Statute Approach) 

judicial activism 

Penelitian Hukum
. 

Pengantar Penelitian Hukum
–

Hukum, Paradigma, Metode dan Dinamika Masalahnya
–
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judicial activism 

c. Pendekatan Kasus (Case Approach) 

judicial activism 

ratio decidendi 
legal reasoning 

judicial activism 

d. Pendekatan Historis (Historical Approach) 

e. Pendekatan Komparatif (Comparative Approach) 

judicial activism
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f. Pendekatan Konseptual (Conceptual Approach) 

judicial activism 

2. Objek Penelitian 

judicial activism 

 
judicial activism

 
judicial activism

 
judicial activism 
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3. Bahan Hukum 
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4. Teknik Pengumpulan Bahan Hukum 

Pertama

, 

Kedua
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5. Pengolahan dan Penyajian Bahan Hukum 

judicial activism 

judicial activism 

judicial 
activism 

judicial activism 
judicial activism 

judicial activism 
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RINGKASAN DISERTASI 
ANDRIYANI MASYITOH, S.H., M.H. 

BAB II 
ANALISIS DAN PEMBAHASAN 

 
 
 

A. Urgensi Penerapan Judicial Activism oleh Hakim PTUN 
Dalam Penyelesaian Sengketa Lingkungan Hidup 

 

Bangalore Principles of Judicial Conduct 

Judicial activism 

Judicial activism common law 

judge made law Judicial 
activism 

Judicial activism 
civil law 

judicial activism 
dominus litis dominus litis 

judicial activism Judicial activism 
dominus litis dominus litis 

judicial activism
judicial activism dominus 

litis 
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Judicial Activism Dominus Litis 
Perihal Judicial Activism Dominus Litis 

common law. 
civil law. 

- 

- 

 
Judicial activism 

judex facti judex juris 

judex facti judex juris 

judex facti judex juris 
 

“Mahkamah Judex Juris 
Judex Facti Praktik)”,
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“apa hukumnya”.

judicial activism Judicial 
activism 

hard 
cases 

hard cases

argumen of principles
argumen of policies argumen of principles

judicial activism
judicial activism

Taking Rights Seriously
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“bawaan”

hyper regulations.

judicial activism. Judicial activism 

judicial restraint

textual 
reading moral reading

Judicial activism 

judicial 
activism 

a. 
 

b. 
 

“Judicial Activism in Post- 
Communist Politics”, Law and Society Review –

“Mengurai
Indonesia”, Res Publica –
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c.  
d. 

 
e. 

 
f. 

 
g. 

 

judicial activism 

 dominus litis

 

Bahan Ajar Pendidikan dan 
Pelatihan Sertifikasi Hakim Lingkungan Hidup

–
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 erga omnes

duality of jurisdiction 
unity of jurisdiction

judicial activism. 

 

 

 

 
judicial activism

Hukum … op. cit., 
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judicial activism 
landmark 

decision 

B. Penerapan Judicial Activism Di PTUN Dalam Penyelesaian 
Sengketa Lingkungan Hidup 

1. Analisis Penerapan Judicial Activism dalam Penyelesaian 
Sengketa Lingkungan Hidup Melalui Putusan PTUN 

ratio decidendi 

judicial activism 

judicial 
activism 

judicial 
activism 

judicial   activism   
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argumentum per analogian 

precautionary principle

judicial activism 
 

 



51

RINGKASAN DISERTASI
ANDRIYANI MASYITOH, S.H., M.H.

judicial activism 

(scientific evidence
precautionary principle

2. Problematika Penerapan Judicial Activism di PTUN dalam 
Penyelesaian Sengketa Lingkungan Hidup 

judicial   activism   

judicial activism
legal 

structure legal substance legal 
culture

judicial activism 

a. Problematika Struktur Hukum (Legal Structure) 

“To begin with, the legal system has the structure of a legal system consist 
of elements of this kind: the number and size of courts; their jurisdiction 
… Strukture also means how the legislature is organized … what 
procedures the police department follow, and so on. Strukture, in way, is 
a kind of cross section of the legal system … a kind of still photograph, 
with freezes the action.”

Ibid –
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judicial activism 

 

duality of jurisdiction unity of jurisdiction

civil law (rechtsstaat) common 
law (rule of law). 

judicial activism 

–

“Memahami
Unity of Jurisdiction Duality of Jurisdiction

Karakteristiknya”, Jurnal Hukum dan Peradilan
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Nur Syarifah, et. al., Laporan Kajian Putusan Perkara 
Lingkungan Hidup, (Jakarta: Lembaga Kajian dan Advokasi Independensi 
Peradilan (LeIP), 2020), hlm 66–67. 
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“Kebakaran Ekologi”,
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Nur   Syarifah,   et.   al.,   Laporan   Kajian   Putusan   Perkara 
Lingkungan Hidup, (Jakarta: Lembaga Kajian dan Advokasi Independensi 
Peradilan (LeIP), 2020), hlm 62-63. 
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–

Indonesian Center for Environmental Law 
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Onrechtmatige Overheidsdaad

 

—
—

. 
res judicate pro veritatae habeteur, 

judex facti
judec juris

et. al., “Pembatasan
Negara”, Jurnal Ilmu Hukum
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judicial 
activism. 
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–

Tahun 
Jumlah 

Pusdiklat Teknis BLDK Mahkamah Agung 
 

judicial activism

b. Problematika Substansi Hukum (Legal Substance) 

“Urgensi
Indonesia”, Jurnal 

Paradigma Hukum Pembangunan –
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living law

green  constitution  ecocracy  
Pertama

Kedua
the sumpreme 

law of the land 

Indonesian Center for Environmental Law

“Perbaikan Indonesia”,
Jurnal Ilmu Hukum Universitas Andalas

green constitution 

green constitution 
ecocracy
Green Constitution: Nuansa Hijau Undang-Undang Dasar Negara Republik 

Indonesia Tahun 1945
Catatan … op. cit

pre-cautionery principle 
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strict 
liability  

lex generis lex specialis lex specialis 
lex generis

et. al., “Harmonisasi Regulasi dan Perbaikan Tata Kelola Sumber Daya Alam di
Indonesia”, Jurnal Antikorupsi Integritas

“Menilai  Kembali  Politik

Ekologis”, Jurnal Hukum Lingkungan Indonesia
“Hukum Lingkungan dan Kebijaksanaan Lingkungan Edisi 

ketiga”
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judicial activism 

administration of Justice)

judicial activism 

1) Penundaan Pelaksanaan (Schorsing) Keputusan Tata Usaha 
Negara 

schorsing

“

Disertasi
, Pengantar Ilmu Hukum, 
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precautionary principles

2) Tenggang Waktu Mengajukan Gugatan 

Maria Fransiska Walintukan, “Analisis Konsep Penundaan Pelaksanaan

Negara”,
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potential risk potential 
loss

3) Pembuktian 

vrij

et. al., Laporan Kajian … op. cit –
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scientific evidence

Valerie Mike, “Understanding Uncertainties in Medical Evidence: Profesional
Responsibilities”,

Acceptable Evidence: Science and Value in Risk Management
“Judicial

Environmental Torts: Redefining Litigation Driven”, 7 (2), (1996) Fordham Environmental Law 
Review

“Hakim Ilmiah,”
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c. Problematika Budaya Hukum (Legal Culture) 

internal legal culture
external legal culture

judicial culture
internal legal culture

formal 
justice

text books 

homocentris ecocentris
: aw in-put

instrumental in-put, 
environtment in-put

Sistem Hukum … op. cit
Esmi Warassih, “Pemberdayaan Masyarakat dalam 

Keadilan)”,

Pengantar Penelitian Hukum
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C. Membangun Model Ideal Penerapan Judicial Activism Oleh 
Hakim PTUN Dalam Penyelesaian Sengketa Lingkungan 
Hidup 

judicial activism 

judicial activism 

common law judicial activism 

common law civil law 

judicial activism 

civil law judicial 
activism 
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Judicial Activism 

Penerapan 
Judicial 
Activism 

Australia Filipina Belanda Indonesia 

Common 
law common 

law
civil law

Civil law 
common 

law
civil law/ 

Special 
Court Green 

Bench 

quasi

Gloucester 
Resources 
Limited

Minister for 
Planning

Minors 
Oposa

 
Factoran Jr. 
Antonio 

Urgenda 
Foundation 

The State of 
the 
Netherlands

judicial 
activism

Timber 
legal 
standing
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Penerapan 
Judicial 
Activism 

Australia Filipina Belanda Indonesia 

Licensing 
Agreement

duty of care
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Penerapan 
Judicial 
Activism 

Australia Filipina Belanda Indonesia 

political 
domain

judicial activism 

common law civil law 
judicial activism judicial 

activism 

 

Qur’an
“Dan

baik”.
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“Karena
...” (Yohanes 3: 16).

b. 

 

the right to 
environment the right to development

Etika Bumi Baru, 
et. al “Lingkungan

Interpretasi Tokoh Agama Buddha: Studi Kasus Kebakaran Hutan dan Lahan”, Jurnal Sains 
Sosio Humaniora –

Hukum Lingkungan
–
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c. 
 

d. 
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judge made 
law

contra legem 

judicial activism

judicial activism 

judicial activism 
structure of law

substance of the law legal 
culture

1. Pembaruan Hukum dalam Penyelesaian Sengketa 
Lingkungan di PTUN 
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a. Pembaruan Hukum Acara PTUN 

judicial  activism  actieve  rechter
et. al

scientific evidence
legal evidence

et. al Kajian Pembaharuan Hukum Acara di Peradilan Tata Usaha Negara

Ibid. –
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b. Pembaruan Hukum Penyelesaian Sengketa Lingkungan di 
PTUN 

judicial activism. 
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class 
action
citizen lawsuit
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judicial activism. 
 

2. Hakim Memiliki Tolok Ukur yang Jelas dalam Menerapkan 
Judicial Activism 

judicial activism 
judicial activism 

judicial activism 
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judicial activism 

virtue jurisprudence
 Principled implicationism
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judicial activism
 Principled Minoritarianism

equal protection

judicial 
activism

 Principled Remedialism

judicial activism 

 Principled Internationalism, 

judicial activism 
good neighbouliness
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3. Peningkatan Kompetensi Hakim dalam Menyelesaikan 
Sengketa Lingkungan Hidup 

resvinding

 principles of 
environmental policy
1) substantive    legal 

principles
prevention of harm precautionary 

principle polluter pay principle
sustainable development

 principles of process

enforceability
 equitable principles

intragenerational equity
intergenerational equity

equitable utilization of shared resources
equitable 

utilization of shared resources
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Keaktifan Hakim dan Peradilan Tata Usaha Negara, cetakan kedua



82

JUDICIAL ACTIVISM OLEH HAKIM PERADILAN TATA USAHA NEGARA 
DALAM PENYELESAIAN SENGKETA LINGKUNGAN HIDUP

Pertama

Kedua

Ketiga

Hukum Acara Perdata Indonesia
–

Argumentasi Hukum
–

legal problem 
identification

legal problem solving
legal problem solving

decision marking

Ingsutan Paradigma dari Hakim Pemutus ke Hakim Penyelesai 
Sengketa Pada Peradilan Tata Usaha Negara

–
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Judicial Activism 

4. Peningkatan Integritas Hakim 

Etika Lingkungan Hidup
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judicial corruption 

“Apabila
homo economicus

kasihan.”

(judicial culture

theory of reason action 

 mindset: 

 

 

Catatan Bijak “Membela Kebenaran, Menegakkan Keadilan”,

Pemantapan Kode Etik dan Pedoman Perilaku Hakim
–
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 self-efficacy  

 self-esteem 

Pertama, 
. Kedua

theory of reason action 

5. Optimalisasi Pemantauan dan Evaluasi Sertifikasi Hakim 
Lingkungan Hidup 

judicial activism. judicial 
activism  



87

RINGKASAN DISERTASI
ANDRIYANI MASYITOH, S.H., M.H.

RINGKASAN DISERTASI 
ANDRIYANI MASYITOH, S.H., M.H. 

BAB III  
PENUTUP 

 
 

A. Kesimpulan 
judicial activism 

 Judicial activism 

Judicial activism 
common law

 

judicial activism
judicial activism 

 judicial activism 
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judicial activism 

 structure of law

 substance of the law

schorsing

 legal culture

 
judicial activism 
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judicial activism 

virtue jurisprudence
 

knowledge
skills

 

Kedua
theory of reason action

Ketiga

 

B. Saran 
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scientific 
evidence

judicial activism 

 

knowledge
skills)   

judicial 
activism

Continuing Judicial Training Focus Group 
Discussion 
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judicial activism 
landmark decision

track  record
reward 

punishment 
 judicial culture

self image 

judicial culture
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judicial activism. 
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