CHAPTER

INTRODUCTION

A. Context of Study

Interconnected networking (Internet) is amewhich cannot be separated
from the globalization nowadays. Internet has ti@mnsed the world into a global
marketplace where anyone having access to a compked to the World Wide
Web. It leads people to participate in some sortinbérnational commercial
transaction. Internet has become a new, fast dewvgjaneans of communication
and a new business tdol.

By the increase of internet users, it issgase if dispute between internet
users occurs. Dispute is inharmonious conditionveen individual and a group
who form relation because the right of the oneyparidisturbed by other party.
Various disputes occur among internet uses, Otleeoéxample is in E-commerce
activities. E-commerce is activities that consistlistributing, purchasing, sales,
marketing goods and services over electronic systmh as the Internet or other
computer networks. E-commerce usually involves tedaec funds transfer
electronic data interchange, automated inventorynagament systems, and

automated data collection systetn&-commerce activities may arise dispute
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which commonly known as business dispute or comialedispute’ Every
business dispute or commercial dispute that odouirgernet will produce severe
damage to the parties if it is not resolved quickhd it may cause inefficient
economic development, decreased productivity, asad production costs and
harm society welfarg.

Indonesia has two models dispute settlement ther®mspute Settlement in
the Court (Litigation) and Dispute Settlement cdiésihe Court (Non Litigatiorf).
Litigation as a process dispute resolution is agslinot effective and inefficient
to handle international business transaction whiihg E-commercéTherefore,
Alternative Dispute Resolution (ADR) is usually ska by the parties because
modern business activities need quick dispute wéisol which not obstruct
business climat® Alternative term refers to the parties free to as®the form
and method which will implemented to their dispsiettiement based on an

agreement. Arbitration is party’'s popular choice because iveg many
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advantages such as cheap, faster, confidentiatjebision is final and bindint.
The Function of commercial arbitration institutionsolving business dispute is
important, Many national and international contsdntlude arbitration clauge.
The development of technology made Internet androdidvanced forms of
communication have led people to increased prevaleand increased
possibilities for online dispute resoluti®hODR is dispute resolution which done
by Interconnected networking (internet) and/or éeded met face to face can
done as audiovisual by video-conferencing. The meisim such as registration
case, selection of arbitrators, submission of damts) arbitrator deliberation,
decision making, notification of the decision dome virtual world that use
internet® The form of ODR can divided into three kinds theme online
negotiation, online mediation, and online arbitrati Online arbitration is the
most popular in international business actors lsaihe decision final and
binding* Even though it is a new method of dispute resofytbnline arbitration

is still conducted by traditional arbitration rufés

Online Dispute Resolution is the method of ADR whig still not popular in

Indonesia because many people do not know andanaitidr with this method.
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Until now Indonesia does not has the act that egguspecifically about online
dispute resolutioh®

The government of Indonesia should be aware allmutindonesia citizen
needs in the dispute resolution field. Actually, ®Will give many advantages.
One of them is to hinder a high cost of disputelésn, since the domicile of
disputing parties is transnational or internatidmahature-’

Online dispute resolution has been implementedewvelbped country like
America, England, Canada, and some country in Eifom Asia, Philippines is
the only country that implements the PhilippinesltMDoor Courthouse that
regulate about online dispute resolutfdrin many developed countries, online
arbitration has long been recognized and is useddolve disputes because it is
efficient, effective, and low coéf. There are 20 of 49 services provider of
alternative dispute resolution which offer onlinebiiation” The Service
Provider offer online arbitration such as AmericAmbitration Association
(AAA), Asian Domain Name Dispute Resolution Cen{leDNDRC), Virtual

Magistrate (VMAG), Chartered Institute of ArbitratCIA), Nova Forunf?
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In the dispute resolution, include online arbimatimechanism that settle in
overseas, the award to be the important pointhef disputing parties (default
party) agree to enforce the online arbitral awad@untary it will be easier. The
problem will arise if the default party refuse td@ce the arbitral award. The role
of the court become urgent for recognition and ex@&ment of online foreign
arbitral award.

The place where the award imposed is very impoftarthe implementation
of the arbitration award itself. Any arbitration andt from one country
(international institution) which is imposed to #&mer country is known as foreign
arbitral award® Based on the Presidential Decree No. 34 of 198pronedure
and enforcement of foreign arbitral award, the Goreent of the Republic of
Indonesia has ratified the New York Convention 1868ut The Recognition and
Enforcement of Foreign Arbitral Awards as the lelgasis for the enforcement of
foreign arbitral awards in IndonesitaThe New York Convention only governs
foreign arbitral awards and it is typically implied when the seat of the
arbitration occurs in first Country but enforcemaitthe award is sought in
second Countr§” Online arbitral awards should, therefore, havelaineffect of

conventional arbitral awards. Online arbitral avgaadle binding and final, subject
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to set aside only for the same limited proceduraligds as conventional arbitral
award?®

The ratification of New York Convention 1958 is popted by Supreme
Court Regulation No 1 of 1990 on the enforcemenfooéign arbitral award.
Indonesia has also issued Law No 30 of 1990 ontwatibn and alternative
Dispute ResolutioA’

However not all foreign arbitral award can be inmpémted in Indonesia.
Generally, the reason for the rejecting the redommiand enforcement of foreign
arbitral award since it is contrary to public ordeénfortunately, there is no clear
parameter of public order. Besides, good will oodidaith of the party was
defeated in the foreign arbitral award to be pritivdd the recognition and
enforcement of foreign arbitral awardfs.

Similarly, with foreign arbitral award, online foga arbitral award also still
difficult for the recognition and enforcement indbmesia. As written by Moch
Basaroh in book “online foreign arbitral award fdfill the requirement in act
No 30 of 1999 and New York Convention 1958, sordgpest of execution will
be rejected®’

The recognition and enforcement of online foreighiteal award are very

important, it is because if the online foreign &ddi award is still difficult to

implement in Indonesia, online dispute resolutioechranism would be useless.
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Therefore, some questions about the recognition emdrcement of online
foreign arbitral award in Indonesia are presentedthis thesis. Besides the
obstacles over recognition and enforcement of enlareign arbitral award and
about the advantages of recognition and enforceomimte foreign arbitral award

Indonesia are discuss well.

B. Problem Statement
1. How the Recognition and Enforcement of Onlineeigm Arbitral Award in
Indonesia?
2. What are the obstacles of the Recognition arfdrEement of Online Foreign
Arbitral Award in Indonesia?
3. What are the advantages of Recognition and Eafeent of Online Foreign

Arbitral Award in Indonesia?

C. Research Objective
1. The purpose of this thesis is to know the ret@gnand enforcement of online
foreign arbitral award self in Indonesia
2. This Thesis will analyze the obstacle over threedg)nition and Enforcement
Online Foreign Arbitral Award
3. The aim of this Thesis is to know the advantafyjesn Recognition and

Enforcement of Online Foreign Arbitral Award in kesia



D. Definition of Technical Terms
The terms which are used in this thesis will cleadxplained to make
understandable analysis.
1. Definition of Recognition
a. According Black’s Law Dictionary:

“Confirmation that an act done by other person aatforized.*

b. The meaning of Recognition comes from the appbo made by winning
party to the competent court in order to obtainopito the effect that the
dispute has been determined by arbitration.

c. Recognition refers to the res judicata effecbéogiven an arbitral award

when the party subsequently attempt to litigatesdi®e matter on merits in
a court proceeding. The party possessing an drhitrard will ask the court

to recognize the award as valid and binding uperptrties’

2. Definition of Enforcement
a. According Black’s Law Dictionary:
“The act / process of compelling compliance withiaav, mandate,
command, decree, or agreemetit.”
b. Enforcement of an award occurs when the prexpiarty seeks judicial

assistance to force the losing party to honor tiere>*
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c. Enforcement entails taking a step further afrognition to force the

default party to carry out the awatd.

3. Online is any activity that uses the Internetl @an connect many people,
where you can communicate / relate / connect weibpfe through cyberspace.
Online has a very wide range, either domesticallgtmoad®®
Online, in this case can be interpreted as ternthvis used for arbitration on
dispute resolution which done through intertet.

4. Definition of Foreign arbitral award

a. Foreign Arbitral Award According to New York Gantion 1958 on the

Recognition and Enforcement of Foreign Arbitral Adsin Article 1 (1)
“This Convention shall apply to the recognition agmforcement of
arbitral awards made in the territory of a Stateeotthan the State
where the recognition and enforcement of such asvare sought, and
arising out of differences between persons, whathgsical or legal.

It shall also apply to arbitral awards not consideras domestic
awards in the State where their recognition andreement are
sought”.

b. Foreign Arbitral Award According to Act No 30 990 article 1 (1) :

“Putusan Arbitrase Internasional adalah putusan gadijatuhkan
oleh suatu lembaga arbitrase atau arbiter peroramgt luar wilayah
hukum Republik Indonesia, atau putusan suatu lembatitrase
atau arbiter perorangan yang menurut ketentuan hukidepublik
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Indonesia  dianggap sebagai suatu  putusan  arbitrase
internasional.”>®
Therefore the meaning of Recognition and Enforceémmn Online Foreign
Arbitral Award is an award that produces from oalarbitration mechanism that

impose in overseas and the recognition and enfaoem a country.

. Literature Review

Indonesia as the developing country should follohe ttechnological
developments, for example the newest method in fisld the like dispute
settlement with Online Dispute Resolution methods&l on act no 30 of 1999
article 4 (3):

“Dalam hal disepakati penyelesaian sengketa melathitrase terjadi

dalam bentuk pertukaran surat, maka pengiriman kiletelegram,

faksimili, e-mail atau dalam bentuk sarana komusikkinnya, wajib
disertai dengan suatu catatan penerimaan oleh enak.”*

Based on this article, there is no prohibition tonauct online dispute
resolution in Indonesia. It gives the possibilibyuses e-mail in dispute resolution
process. The phrase “other form of communicati@so becomes basic of
implementation of Online Dispute Resolution in Indsia. Moreover, In Act no
11 of 2008 on information and electronic transacadicle 18 (4), it stated:

"Para pihak memiliki kewenangan untuk menetapkannfopengadilan,

arbitrase, atau lembaga penyelesaian sengketa radtér lainnya yang

berwenang menangani sengketa yang mungkin timbul Teansaksi
Elektronik internasional yang dibuatnyd™"

% pasal 1 (9) Undang Undang Nomor 30 Tahun 1999%fhegnirbitrase dan Alternative
Penyelesaian Sengketa

“Uibid., Pasal 4 (3)

“l pasal 18 (4) Undang Undang Nomor 11 Tahun 200&afigninforasi dan Transaksi
Elektronik
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According the provisions, the parties are providatth freedom to choose the
alternative dispute resolution institutions tham ¢endle their disputes regarding
international electronic transactions. Thereforénenarbitration as an alternative
dispute resolution that related online activitesiiowed*

The enforcement of online dispute resolution preduthe online arbitral
award. Indonesia has ratified New York Conventi®8 about Recognition and
Enforcement Foreign arbitral award . The definitiohonline foreign arbitral
award provided in New York Convention 1958 aboutcdmition and
Enforcement Foreign Arbitral Award in Article 1 (ISupreme Court Award No
1 of 1990 article 2 and Act no 30 of 1990 abouiteabon and alternative dispute
resolution in article 1 (1).

The regulation that govern about recognition andbreement of online
foreign arbitral award is similar with conventiomatognition and enforcement of
foreign arbitral award, which is regulated in Newrk Convention 1958.

There is different characteristic between recognitand enforcement online
arbitral award and recognition and enforcement tiggon and mediation award.
The negotiation and mediation award gives win valuson result. On the other
hand, in online arbitral award does not apply wim vgolution. In online
arbitration, sometimes the default party did notehavillingness to enforce the

award®*Based on New York Convention 1958 article Ill stiate

“2 Dian KusumaningrumPerbandingan Hukum Arbitrase Modern (Online) antémdonesia
dengan Amerika http://deeanroom.blogspot.com/2012/01/perbandifu&kum-arbitrase-online-
di.html, last access on December 11, 2012
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“Each Contracting State shall recognize arbitrabm@s as binding and
enforce them in accordance with the rules of procedf the territory

where the award is relied upon, under the condititmad down in the

following articles. There shall not be imposed sabgally more onerous
conditions or higher fees or charges on the redmgnor enforcement of
arbitral awards to which this Convention applieanttare imposed on the
recognition or enforcement of domestic arbitral alsa™

Based on that article the contracting state hag tdutecognize and enforce
the award that is imposed along with the requirdsm#rat are mentioned in
article 11l New York Convention.

Article 3 UNCITRAL Model Law on International Commagal Arbitration
(1985) CHAPTER VIII — Recognition and Enforcemehavard:

“ An arbitral award, irrespective of the country ihieh it was made, shall

be recognized as binding and, upon applicationriting to the competent

ggu’,zté shall be enforced subject to the provisiointhis article and of article
These articles explain about the award which mesteeognized as binding
decision by the country that the award enforced.

According to Article 66 Act No 30 of 1999 about tlexjuirements of the

implementation foreign arbitral award in Indonedike requirements aré:

a. Putusan Arbitrase Internasional dijatuhkan olaftbiter atau majelis
arbitrase di suatu negara yang dengan negara Ind@an¢erikat pada
perjanjian, baik secara bilateral maupun multiladér mengenai
pengakuan dan pelaksanaan Putusan Arbitrase Inteonal;

b. Putusan Arbitrase Internasional sebagaimana disnd dalam huruf a
terbatas pada putusan yang menurut ketentuan hukodonesia
termasuk dalam ruang lingkup hukum perdagangan;

“4 Article 11l New York Convention 1958 regarding &egnition and Enforcement of Foreign
Arbitral Awards

> Article 3 UNCITRAL Model Law on International Conercial Arbitration (1985)

“*Pasal 66 Undang Undang Nomor 30 Tahun 1999 Temtarigase dan Alternative
Penyelesaian Sengketa
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c. Putusan Arbitrase Internasional sebagaimana disod dalam huruf a
hanya dapat dilaksanakan di Indonesia terbatas pad#usan yang
tidak bertentangan dengan ketertiban umum;

d. Putusan Arbitrase Internasional dapat dilaksaarakli Indonesia setelah
memperoleh eksekuatur dari Ketua Pengadilan Nedgkarta Pusat;
dan

e. Putusan Arbitrase Internasional sebagaimana #snd dalam huruf a
yang menyangkut Negara Republik Indonesia sebajah satu pihak
dalam sengketa, hanya dapat dilaksanakan setelalmpamleh
eksekuatur dari Mahkamah Agung Republik Indoneargy\selanjutnya
dilimpahkan kepada Pengadilan Negeri Jakarta Pusat.

In other hand an arbitral award, can refubgl Indonesian court.
According to article V New York Convention, An aral award (including
online arbitral award) can be set asid? if:

1. Recognition and enforcement of the award makehesed, at the request
of the party against whom it is invoked, only ifttparty furnishes to the
competent authority where the recognition and esfment is sought,
proof that:

(a) The parties to the agreement referred to iclari were, under the law
applicable to them, under some incapacity, or tid agreement is not
valid under the law to which the parties have stteg it or, failing any
indication thereon, under the law of the countryevehthe award was
made; or

(b) The party against whom the award is invoked wak given proper
notice of the appointment of the arbitrator or dfe t arbitration
proceedings or was otherwise unable to presertasis; or

(c) The award deals with a difference not contetepleby or not falling
within the terms of the submission to arbitration,it contains decisions
on matters beyond the scope of the submissionhkitration, provided
that, if the decisions on matters submitted toteation can be separated
from those not so submitted, that part of the awatdch contains
decisions on matters submitted to arbitration mayrécognized and
enforced; or

(d) The composition of the arbitral authority oethrbitral procedure was
not in accordance with the agreement of the partes failing such
agreement, was not in accordance with the law @fctbuntry where the
arbitration took place; or

" Article V New York Convention 1958 regarding Reniipn and Enforcement of Foreign
Arbitral Awards
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(e) The award has not yet become binding on thgegarmr has been set
aside or suspended by a competent authority otobatry in which, or
under the law of which, that award was made.

2. Recognition and enforcement of an arbitral awaey also be refused if
the competent authority in the country where redagn and
enforcement is sought finds that:

(@) The subject matter of the difference is notatdg of settlement by
arbitration under the law of that country; or

(b) The recognition or enforcement of the award Mde contrary to the
public policy of that country.

F. Research Method
1. Object of Research:

a. The recognition and enforcement of online fareigoitral award in Indonesia

b. The obstacles that are faced by Indonesia irogtetton and Enforcement
Online Foreign Arbitral Award

c. The advantages and disadvantages of RecogritidnEnforcement Online

Foreign Arbitral Award

2. Legal Material
a. Primary legal material
(i) New York Convention 1958 regarding Recognitiand Enforcement
Foreign Arbitral Award
(i) UNCITRAL Model Law on International CommerciAlrbitration (1985)
(iif) Act No 30 of 1999 about Arbitration and Alteative Dispute Resolution
(iv) Act No 11 of 2008 about Information and Electic Transaction

(v) American Arbitration Association (Supplement&socedures for Online
Arbitration)
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(vi) United Nations Commission on International deaLaw (UNCITRAL)

Arbitration Rules

b. Secondary legal material:

(i) Books which contain material that related tacBgnition and Enforcement

Online Foreign Arbitral Award

(i) Journal which related to Recognition and Ec@anent Online Foreign

Arbitral Award

c. Tertiary legal material

(i) Indonesian Dictionary (Kamus Besar Bahasa ledta)
(ii) Black’s Law Dictionary

(iif) Oxford Dictionary

3. Method of Gathering Legal Materials

The method in gathering legal material was condluddg using library

research

4. Approach Method
This thesis used normative method. Normative methedns the method that
used document data sources such as legislatior, @ecision, legal theories,

and the scholar's opinicfi. The approach method that used in this thesis is

“8 Topo SantosoPenulisan Proposal Penelitian Hukum Normativeandout on April 25,
2005,

http://staff.ui.ac.id/internal/132108639/materi@ldPULISANPROPOSALPENELITIANHUKUM
NORMATIF1.pdf, last access on December 11, 2012
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statue and historical approach. Statue approacthwdone by analyze the act
and regulation that related to legal issue whichdhed. Historical approach
which done by exploring the background of subjeod adevelopment

regulation on legal issue which handféd.

5. Method of Legal Materials Analysis
The method of analyzing legal material used thecrjatsve qualitative
method. The obtained data were descriptively pteseand try to correlate
according to the regulation, decrees, and rulesrtiated to the Recognition

and Enforcement of Online Foreign Arbitral Award

“ pendekatan dalam Penelitian Hukumttp://www.scribd.com/doc/14260241/pendekatan-
litkum, last access on December 11, 2012




