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Foreword

Assalamualaikum, wr., wb.,

In the age of pandemic Covid-19 had impacts toward the humans. In relation with the
humans has correlation with the development of law, and thus the committee held the 2020
International Students Colloquium with the topic of “Law and Development During
Pandemic Era: Alleviating the Disadvantages to the Law that Affected by Covid-19”. The
objective of the conference is to acknowledge the participants regarding how the settlement
should be the problem and disadvantage that caused by the pandemic; to engage the
participants to think critically to the polemic issue of law during pandemic; and as a venue
for lecturer, student, and community in respond to poor resolution from each country.

The conference was successfully held on November 28, 2020 along with around 289
participants consist of students and community. As the concept of the conference comprised
between the session for students to make a presentation of the issue they took, and the main
session presented by lecturer. There were 13 students submitted their papers from varies
institution background. We glad to receive that they have a unique idea to discuss.

As the output of the conference, the committee proudly to publish the dissemination
issue had discussed in the conference by collecting the student’s paper in this proceeding. For
this reason, this proceeding may inform the readers about the legal issue, particular, in
Indonesia, South Korea, and Malaysia.

Wassalamualaikum wr. wb.

Editor in Chief,
Dodik Setiawan Nur Heriyanto, S.H., M.H., L.LLM., Ph.D.
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Frustrated Contracts by Covid-19 | mpacts

Nik Hajar binti Nik Hisham?”
827 year, LLB student, AIKOL, International Islamic University Malaysia, Kuala Lumpur,
Malaysia
*Corresponding Author. xxx

Abstract
This paper aims to identify the elements and rules to invoke therdoofri
frustration in contracts affected by Covid-19 Restrictions. Another igec
is to determine the validity of invoking a force majeure clause as a
frustrated event to discharge parties from their obligations. Nextp is
examine the available remedies as based on the Contracts Act 1950 and the
recently enforced Temporary Measures for Reducing the Impact of
Coronavirus Disease 2019 (COVID-19) ACT 2020. The problem statement
is whether Covid-19 Restrictions is an unforeseeable event thadreetick
contract to be wholly impossible to perform? The legal methodology used
in this study is the Legal Doctrinal Approach derived from legal sources
such as case laws and statutes and other legal sources. A non-doctrinal
approach is also applied to observe the cause and effect of Covid-19
Restrictions to the performance of contracts. This study will geothe
relevant rules and satisfactory conditions in invoking the doctrine of
frustration to an unforeseeable event such as Covid-19 Restrictions. This
study will also illustrate the possible conditions in applying Covid-19
Restrictions and other events as an unforeseeable event applicable to Force
Majeure Clauses. The remedies from legislation to frustrated costesct
provided in the Contracts Act 1950 and the Temporary Measures for
Reducing the Impact of Coronavirus Disease 2019 (COVID-19) ACT 2020
will be analysed to adduce its’ applicability to frustrated contractsildye
of Covid-19 Restrictions. The International Guidelines for force majeure
clauses will be examined and extracted to determine its validitipet
applied in Covid-19 Restrictions.

Keywords: frustration, force majeure, Covid-19 Restrictions
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1. INTRODUCTION

The recent surge in Covid-19 cases has caused the government to take preventive
measures in controlling infection rates. For example, is the enforcement of lockdowns,
Movement Restriction Orders and certain Standard Operating Procedures (SOPs) to be
practiced by the public. These measures however, had impacted all operating industries to
perform their contractual obligations. The question arises whether affected parties should
still continue performing their contractual obligations despite the restrictions. If otherwise,
what remedies are available for affected parties?

In events of impossibility to perform contractual obligations, the doctrine of
frustration is the best method to be opted especially when it is invoked by virtue of
statutory prohibition. However, the doctrine of frustration can only be applied when the
frustrating event would cause the whole act of performing the contract as ‘impossible’

This article discusses whether the Covid-19 Restrictions is an event that can invoke
the doctrine of frustration by satisfying the elements of frustration and consequently,
provide the injured party with remedies for damages.

2. PROBLEM FORMULATIONS

There are some issues in invoking the doctrine of frustration: first, whether Covid-19
Restrictions fulfils the elements of frustration to be considered as a frustrated event;
secondwhether there are available remedies for the doctrine of frustration; third, whether
there are specific legislations on frustrated contracts impacted by Covid-19 restrictions.

3. ANALYSIS

a. Invoking Frustration

1) Covid-19 Restrictionsas a frustrating event
In Malaysian Legislation, the doctrine of frustration is provided in section
57 (2) of the Contracts Act 1950 which states that,

A contract to do an act which, after the contract is made, becomes
impossible, or by reason of some event which the promisor could not prevent,
unlawful, becomes void when the act becomes impossible or unlawful.

This means that the doctrine of frustration can only be applied if the
contract becomes impossible by unforeseeable events. The consequence of a
frustrated contract is that the contract becomes void. Affected parties can then
apply for remedies and restitution based on this provision. The conditions of
frustration are also laid out provided in the case of Guan Aik Moh (KL) Sdn Bhd
v Selangor Properties Ltd* , with the first condition being no provision was
available in the contract regarding the unforeseeable event. Then, the parties are
not responsible, nor do they have control over the frustrating event that had
caused the contract to be radically different than when it was first entered into and
it becomes impossible to perform.

1120071 4 MLJ 201
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To succeed in invoking section 57 (2) of the Contracts Act 1950, the
applicants must prove that Covid-19 Restrictions is an unforeseeable event that
had altered the contract radically and made it impossible to perform. Covid-19
Restrictions such as the Movement Restriction Order is an unforeseeable event
where the parties are not responsible of and is uncontrollable by the parties as it
can only be imposed by the government.

The issue is whether the absence of a provision for the unforeseeable event
in the contract can justify the whole performance of the contract to be impossible.
It is viewed that this may only be applicable to certain occupations, especially
daily waged workers that are dependent on face to face contact. This is due to
some Covid-19 Restrictions such as the MCO prohibits the act of gathering and
encourages contactless practices. In contrast with other occupations such as the
education sector, Covid-19 Restrictions does not render the whole act of teaching
or learning impossible. As educational and training sessions can still be
conducted via online. Therefore, to succeed in invoking the doctrine of
frustrations the whole contracted obligation must be impossible to perform.

2) Force Majeure Clausesin Contracts

The first condition as stated in the case of Guan Aik Moh (KL) Sdn Bhd v
Selangor Properties Ltd?, is there must be no provision made in the contract when
the frustrated event occurred. In some contracts, force majeure clauses are
inserted to assist matters or circumstances that would possibly delay or render the
contract impossible.

Force Majeure clauses provide for special circumstances such as delays,
temporary discharge of obligations or other acts that may hinder the performance
of the act. The essence of this clause is to ensure the continuous bindingness of
contract between contracting parties when special circumstances arise, assuring
that the contract would not be terminated automatically or when breach of
contract is inevitable. Usually, force majeure clauses would include Acts of God,
shortage of supplies and other special circumstances.

The validity of force majeure clauses can be referred to in the case Hackney
Borough Council v Dore® which stipulates that force majeure is an expression
that means some physical or material restraint and does not include a reasonable
fear or apprehension of such restraint.

However, invoking force majeure clauses is not an easy feat as parties are
expected to fulfil contractual obligations despite hardships. Therefore, to invoke
force majeure clauses, the unforeseeable act must also be beyond the control of
the parties. This is evident in the case of 2 Entertain Video Ltd & Ors v Sony
DADC Europe Ltd [2020]* where Sony stored 2 Entertains media equipment in a
warehouse. A riot broke out in 2011 where intruders broke into the warehouse
and started a fire which led to the destruction of the equipment. Sony relied on

2[2007] 4 MLJ 201
3[1922] 1 KB 431
412020] EWHC 972 (TCC)
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the force majeure clause which states:

Neither party shall be liable for its failure or delay in performing afyts
obligations hereunder if such failure or delay in performing any of its
obligations hereunder if such failure or delay is caused by circumstances
beyond the reasonable control of the party affected...

The court held that the break-in was foreseeable and could have been
prevented if Sony provided better means of building security. Since building
security is within the control of Sony, this clause does not apply to escape
liability. In application to Covid-19 Restrictions, parties wishing to apply force
majeure clauses should ensure that the provisions and force majeure clause in
their contract should be able to cover any other possible events that would render
the impossibility of performance or breach due to the restrictions.

a) International Guidelinesin invoking Force M ajeure Clauses

The International Chamber of Commerce states that force majeure is the
occurrence of event(s) or circumstance(s) (Force Majeure Event) that prevents
or impedes a party from performing one or more of its contractual obligations
under the contract, if and to the extent that the party affected by the
impediment (“The Affected Party”) proves:’

(1)Such impediment is beyond its reasonable control;

(2)That it could not reasonably have been foreseen at the time of the
conclusion of the contract; and,

(3)That the effects of the impediment could not reasonably have been
avoided or overcome by the Affected party.

In 2010, a volcanic eruption had resulted in delays in the presentation of
documents due to the inability of courier companies to deliver packages on
time®. However, the ICC contends that this eruption is insufficient for the force
majeure clause to be applied as the eruption does not render the whole
performance of document presentation as impossible when there are other
alternatives in doing so. This is evident in the case of “Tskairoglou & Co Ltd v
Noblee Thorl GMBH’ whereas the appellants refused to deliver goods on the
grounds that the Suez Canal was closed and would incur more expenses if
other alternatives are applied. Therefore, hardship does not justify the
performance of a contract to be impossible or as a force majeure event.

In relation to Covid-19 Restrictions, the ICC are of the view that
Covid-19 as unlikely to amount to a force majeure event®.

5 International Chamber of Commerce (2020), “ICC Force Majeure and Hardship Clauses.”

8 ICC News & Speeches. Volcanic Eruption Delaying Delivery of DocumentslanICC Rules21.4.2010.
Paris

7[1962] AC 93

8 ICC, Guidance Paper on the Impact of Covid 19 on Traihaurce Transactions Issued Subject to ICC
Rules, 2020.
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3) Legislation on Covid-19

In Malaysia, the Temporary Measures for Reducing the Impact of
Coronavirus Disease 2019 (COVID-19) ACT 2020 was enforced on 23™ October
2020 which allows disputes below RM 30,000 to be settled by mediation process.
This Act will only be applicable for two years from the published date but
liability for frustrated contracts or other obligations prevented by Covid-19
Restrictions are only applicable for 10 months which is from the enforcement of
the national MCO on 18" March 2020 until 31* December 2020.

Section 7 of this Act, states:

The inability of any party or parties to perform any contractual obligation
arising from any of the categories of contracts specified in the Schedule
this Part due to the measures prescribed, made or taken under the
Prevention and Control of Infectious Diseases Act 1988 [Act 342] to control
or prevent the spread of COVID-19 shall not give rise to the other party
parties exercising his or their rights under the contract.

This means parties affected by Covid-19 Restrictions do not have to
perform their contractual obligations and must refrain from taking actions for
breach. This section acts as an acting force majeure clause and as a major ruling
for frustrated contracts affected by Covid-19 Restrictions such as isolation,
quarantine, testing, recovery period and so on.

Even so, the dischargement of obligations is only applicable to contracts
specified under the Act’s schedule in section 7.

Table 1. Section 7 Schedule

No. Item

1. Construction work or construction consultancy and any other related
contract to the supply of construction material, equipment or workers in
connection with a construction contract

2. Performance bond or equivalent that is granted pursuant to a construction
contract or supply contract

3. Professional services contract
4. Lease or tenancy of non-residential immovable property

5. Event contract for the provision of any venue, accommodation, amenity,
transport, entertainment, catering or other goods or services including, for any
business meeting, incentive travel, conference, exhibition, sales event, concert,
show, wedding, party or other social gathering or sporting event, for the
participants, attendees, guests, patrons or spectators of such gathering or event.

6. Contract by a tourism enterprise as defined under the Tourism Industry Act
1992 [Act 482] and a contract for the promotion of tourism in Malaysia

7. Religious pilgrimage-related contract
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Since this Act was enforced long after the national MCO ended, there are
numerous agreements or other arrangements that had been adopted by contracting
parties. To pacify any confusion after the publication of this Act, section 10
provides that any form of agreement or arrangement, legal proceedings,
mediation or any execution carried out from the period of 18" March 2020 until
the date of publication will be deemed to be valid. So, any arrangement or
agreement settled would be valid and still in continuity even after the publication
of this act if such arrangement was made before the publication.

b. Available Remedies

The Contracts Act 1950 has provided some remedies to a frustrated contract such
as damages as in section 57(3), restitution or refund as stated in section 66 of the
Contracts Act 1950 and section 15 (2) & (3) of the Civil Law Act.

The new Temporary Measures for Reducing the Impact of Coronavirus Disease
2019 (COVID-19) ACT 2020 does not provide compulsory remedies for frustrated
contracts in general as section 7 discharges parties from exercising their rights under
the contract if it was affected by Covid-19 Restrictions. This act was published almost
seven months after the enforcement of the national MCO and during that time span,
contracted parties mostly had made arrangements or other agreements to pacitfy their
disputes. Section 10 of the Act has made it clear that such arrangements are valid and is
still in continuity.

3. CONCLUSION

The doctrine of frustration can be applied in unforeseeable events to discharge
parties from their contractual obligations. Even so, the contract is not automatically void
upon breach if such event fulfils the conditions of Force Majeure.

Force Majeure clauses should include more instances of unforeseeable events such
as quarantine, riots, lockdown, movement restriction orders, statutory prohibitions,
isolation and so on to be more relevantly applied during this pandemic. Covid-19
Restrictions can be considered as a frustrated event only when the whole performance of
the contract is impossible. Therefore, parties seeking to take action or remedies must prove
that the Restrictions had hindered the whole performance of the contract. Even so, if a
force majeure clause is inserted, then the provisions within that clause would be
considered.
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