CHAPTER

INTRODUCTION

A. Context of Study

Insurance agreement is an agreement between tww parties in which
the insurer bound themselves to the insured byptiogethe insurance policy, to
cover the loss of the insured, damage or loss péeted profits, or legal liability
to the third parties that might be suffered byitigired, which is arising from an
uncertain events, or to provide a payment basetth@wleath or birth of someone
who become the insuréd.

Insurance relationship that happens between thednsnd the insured are
legally bound which arise because of an agreenidwdt relationship is in the
form of voluntary willingness from the insurer attfie insured to fulfill each
rights and obligations towards one and anothemprecally, which means since
the insurance agreement reaches the consent ghtties, the insured is bound
and the insured has the obligation to pay insuranemium to the insurer. As the
result, the insurer accepts the transfer of rifkhé uncertain riskgvenement
happens which cause losses of the insurance objecinsurer has the obligation

to pay as much as the losses suffered accorditigetprovisions of the insurance

! Act No. 2 of 1992, regardintnsurance BusinessGeneral Regulatiomrticle 1
point (1)



policy. However, if theevenementoes not happen, the premium which have been
paid by the insured owned by the instfrer.

A contract is defined as a promise or set of presjisor breach of which the
law gives a remedy, or the performance of whichléwein some way recognizes
as a duty It is fundamental that there must be a promiseirorsome cases,
several promises, of such a nature as to creas teqy of performance on the
part of the person or persons making the protise.

In terms of the subject, agreements are also divide several kinds of
agreements, insurance agreement is included in iGomal Agreement
(Voorwaardelijke VerbintenjsArticle 1253-1271 BW.

Conditional agreement is an agreement in whichrtiementation depends
on something in the future which is unsure to beplea. Therefore, there are two
elements in conditional agreement, as folldws:

1. An agreement in which depends afh@ngei an event or action in the

future foekomstiyy

2. Such event is uncertain to happenZekere gebeurtenis

However, life insurance agreement only has the &tement, which is the
agreement depends on an event in the future. Disadomething that will

definitely happen, yet the time of death cannotpbpedicted. Therefore, life
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insurance agreement is a punctuality agreemamdttiidsbepaaling not an
conditional agreemefit.

In order to create legally bound agreement, itIdhé#lll the requirements as
it set in the Article 1320 Indonesian Civil CodBu¢gerlijk Wetboek voor
IndonesiéBW), as follows’

1. Consent from the parties

2. Capable to create an agreement

3. A certain object

4. Permissible cause

If the insurance agreement fulfill the requiremeassmentioned above and
follow rules based on the Indonesian Civil Code #mal applicable law, it will
acquire legal power and bind the involved partsich are the insured and the
insurer who are a part of the insurance elements.

There are several elements in insurance, as faffows

1. There are two involved parties in the insurancey tare the insurer and

the insured,;

2. Transfer of risk from the insured to the insurer;

3. Premium which is shall be paid by the insured ®itisurer;

4. An uncertain event elemenrdr(zeker vooral, evenemgrand

5. Indemnity element if the uncertainty event is happe
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In simplest way, a riskeyenementcan be interpreted as the possibility to
gain losses. However technically, risk cannot b&leaestricted. It is supported
by Vaughan and Elliot argument, they stated that:

“Economists, statisticians, decision theorists, amslrance theorists have
long discussed the concept of ‘risk’ and ‘uncetftgiin attempt to arrive at a
definition of risk that might be useful for analysn each field of investigation.
Up to the present time, they still disagree on fandi®on that can be used in each
field with the same facility.”

A death of someone cannot be predicted by anyooep&Allah SWT. The
time of death cannot be predicted, if it happensight cost an unexpected
expenses. Therefore, people start to insure thairlde or other persons through
the life insurance.

“Life insurance is an agreement to pay a sum ofeydecause the insured
party acceptance on the premium which related ® dieath of someone,
reinsurance is included in it, while accident imswe is not included in life
insurance.” In Article 27 of Act No. 2, 1992, detened that with the enactment
of this law, thereforéDrdonantie op het Levensverzekering Bedsijho longer
applicable. In addition, the applicable law usethis first definition based on the
Act No. 2 of 1992

There are some ways in offering an insurance aodyats. First, traditional

method done through face-to-face or meeting with ¢cbnsumer directly. This
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method is often encountered in our daily life. S&tothe customers come by
themselves to meet the insurance party, but itydrappens. Third, nowadays
likely to lead into legal issues in the futuretééemarketing which is performed
by using phoné!

In traditional method of life insurance promotias,a personal selling or
face-to-face meeting between the insurance sak®mpeand the prospective
consumer to offer their life insurance services prmtluct. According to Kotler,
personal selling is a face-to-face interaction withe or more prospective
purchasers for the purpose of making sifes.

Some advantages of personal selling (face-to-fasé)llows®?

1. Face-to-face communication process makes the ptgpecostumers

give more attention to the salesperson explanations

2. Personal selling can design the method in conveyimg message

according to the situation and condition of theiande;

3. In personal selling, two-ways communication takésce, an interactive

dialogue could happen between the salespersorharabhsumer;

4. Personal selling is more likely to convey a compterssage about a

product that cannot be conveyed through advertising
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Meanwhile, some disadvantages of personal selliedf*a

1. Only reach a few of prospective costumers;

2. Relatively expensive

3. Difficult to get a salesperson that are qualifiead asuitable with the

interests of the insurance company.

Meanwhile, telemarketing is a direct marketing noethwhich is done by
telemarketer with prospective consumer (insured)emarketing is using phone
connection without meeting face-to-face between pgraspective costumer and
the insurance salesperson, which is unusual ferififurance matter in general.
They bring an issue of the legal basis of the agesd and the risks of a dispute
that might happen in the implementation of the emdcor method of
telemarketing obligation that arises in betweenitisered and the insurét.

Therefore, it can be concluded that telemarketsngpcluded into Electronic
Transaction, which means a legal action is doneutiin computer, computer
devices, or other electronics metfia.

Telemarketing that is one of marketing methods migdato direct marketing
category. Telemarketing has several advantagédsllaws:’

1. It is expected a goods or services could reacimémiet target;

2. The expenses are far more effective because tes sarketing method is

repeat sales with clear market target;
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3. Direct marketing can be done through many kindsiedlia, for example is
telephone;

4. Direct marketing can easily calculate the respargeng from marketing
activities as well as to facilitate the making odmotional budgets;

5. With direct media, the feedback can be obtaineccty from the
costumers;

6. With direct marketing, price research activitiegymotion, and the timing
can be easily done;

7. By using direct media, the message can be custdmiae intended
consumers;

8. Consumer database can be easily set up in direketiray. Therefore, the
repeat sales from one costumer can be achieved;

9. The opportunity in establishing a long-term relasbip with consumers
can be done by using the existing consumer database

10.Consumer database can be used to create consuofiéz, o divide the
consumers in different segments, collecting infdramaabout a goods or
services, and even find someone’s reason whethey thuy the
goods/services or not.

Besides the advantages, there are many disadvanthgg are®

1. Direct marketing which is done by phone might causegative image for

the insurance company, because some people ootiseimers need their

privacy or they did not want to be disturbed;

'8 Ibid



2. Level of accuracy of the list that is used to deatg the intended market
target is sometimes poor, because the list is setl in accordance with
the market target;

3. In order to implement direct marketing an adequatdities are needed,
such as on-line telephone facilities, and also ifiedl human resources
who are mastered the information of a goods orisesy The insurance
company expense a lot of money in fulfilling thdaeilities;

4. Sometimes, it might cause misunderstanding or nuslzdion of the
policy activation, with the tardiness of insuranqu®icy acceptance by the
insured.

There are a lot of dispute arise complaining abostirance telemarketing
procedure. One example of a case is experienceédebgonsumer of BCA (Bank
Central Asia) credit card. She got phone calledrelbruary 2012 from Cigna Life
Insurance Company telemarketer, who offered hern&igcasy Blue Care
program. She agreed to join in that program with #&mount of payment Rp
85,000 per month by debiting her BCA credit carll. ldn March 2012, she
called Cigna Life call center to check how far theogress was. The CS
(Customer Service) told her that her insurancecgalias still on process and had
not been approved. The CS gave her the insuraricy pomber to make it easier
if she wanted to check again later. On March 1%, reteived an email from e-
statement BCA credit card. Cigna Easy Blue Care hghsd in the debit list
twice, on February 24 and March 6. The debiting dase before she called the

call center, but at that time she was told thatiheurance policy was not active



yet. On March 19, she called Cigna to ask why theas debiting while her
insurance policy has not been active yet. Howether CS just answered that the
first insurance policy debiting had been activated. April 10, the third debiting
had been done but she had not receive the insupaiicy yet. On April 23, she
called the call center to ask about her insurardieyp On 30 April, Cigna call
center called her to follow-up her question sevel@&s before. PT Cigna had
checked the transcripts of the conversation betvweerand the telemarketer from
the phone recording, and they admitted that thematketer did not confirmed
about the 30 days guarantee after the first depitdn 1 May, she did not receive
her insurance policy softcopy yet. Therefore shad#el to closed her policy by
phone. On 4 May, the debiting of her insuranceqyottill listed on her BCA
credit card bill, even though according the CS,itdedwould not be done if the
cancellation of insurance policy done before debitdate. On 16 May, she
realized that there was debiting again, then she &® email to Cigna customer
service to report it?

Because most of Indonesian people are consumpteaitacard holders, it
becomes the opportunity for the Bank and Insura@Goenpany to cooperate
marketing their services using technology as theiedia. That is why
telemarketing issue becomes interesting to be éebimom legal perspective.

The problems which are caused by telemarketing odegine analyzed from it

requirements and obligations. It is because telkatisng method basically is just
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a pre-contract agreement done through telecommiionicanedia. Meanwhile, the
certainty of the agreement between the insurerthednsured still need policy
signature”®

Pre-contract period is a period before the pagesinto a consent on the
transaction plan. It is the period when the negotiais made. Negotiation is a
start to achieve consent between one party ancharfotlt is not a phase when
the agreement is carry out or performed.

Regardless of whether the applicant pays the irpt@mium at the time the
application is submitted or when the policy is e$@and delivered, there is always
some delay between the date of the application taeddate of the insurer
approves it. It is apparent that it would be to #livantage of the applicant (or
beneficiary) to provide some coverage, if at alsgble, during the period in
which the underwriting procedures were being coteplelt was just as clearly to
the advantage of the agent and the insurer to geosuch coverage. Without
coverage, there is no compelling reason for theliGap to pay the initial
premium before the policy was deliveré&d.

Even so, if there is a dispute arise the phonerdatg is one of the evidence
whether there is a transaction done through phoneob Act No. 11 2008 of

Information and Electronic Transaction (UU ITE)Article 5 (1) stated that
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“electronic information and or electronic documamid or it printings are valid
legal evidence.”

In civil law process, a duty of the judge is to estigate whether a legal
relationship that becomes the basic of the suieadly exist or not. Therefore, a
verification is needed with the help from any kirafsexisted evidences such as
oral statement, which is in phone recording (tekkeng)?* However
practically, in verification process of private lgwvocedure a phone recording
(electronic evidence) is weaker than a legitimaged] with notaries, and or
signature and a stamp.

Verification presents legitimate evidences, acaggdo the law, for the judge
who investigates the case in order to give cegaiowvard the truth of the event
that has been told in the coftt.

Based on the case above, bank and insurance contpanglo marketing
cooperation, called a®ancassurance The marketing method and it legal
protection toward the consumer in th@ncassuranc@roduct, are set in Bank of
Indonesia (Bl) form letter No. 12/35/DPNP on the pAgation of Risk
Management for Banks Doing Marketing Cooperatioriviiges with Insurance

Company bancassurandeon December 23, 2010 (“SEBI 12/35°).
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In SEBI 12/35, the bank is allowed to conduct markethebancassurance
product by giving explanation on insurance prodtlobugh communication
media (telemarketing), besides using traditionaihme of marketing. In addition
of bancassuranceSEBI 12/35 also confirmed that the Bank’s roled only as
intermediary in transmitting information of the umance products from the
insurance company that cooperated with the Bantjeaonsumer, but the Bank
also provides direct explanations related to treurance products such as the
characteristics, profits, and risk of the prodietttoffered?”’

Based on the explanation above, the Bank has tlgatibn to make a clear
and direct explanations to the consumer. It isamby the Bank that should make
clear explanation, but also the insurance companyha business actor. It is
explained and set in the Article 9 of Act No. 1108QUU ITE) “business actor
who offers the product through electronic systemusd provide details and true

information regarding the contract requirements twedoffered product.”

B. Statement of Problems
1. How does the legal validity of life insurance cawtr through
telemarketing?

2. What kinds of legal protection that is providedhe insured based on the

confirmation done by phone recording?

pembicaraan-telepon-bisa-jadi-bukti-perjanjian-bdrkgan-nasabah, on Novembét 7
2012, 06:47 pm.
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C. Research Objectives
1. The aim of this thesis is to know further on thegadure of telemarketing
agreement that is applied in Indonesian life insoeabusiness. It will
explain about the validity of the life insurancéetearketing agreement,
based on the applicable law in Indonesia.
2. This thesis will also analyze about how does tlgallg@rotection for the
consumer or the insured govern on phone recordinigleece in

telemarketing dispute.

D. Theoretical Framework

A contract is defined as a “promise or set of pg®gj for breach of which the
law gives a remedy, or the performance of whichléwein some way recognizes
as a duty®® It is fundamental that there must be a promiseirosome cases,
several promises, of such a nature as to creas ¢y of performance on the
part of the person or persons making the profiiseis fundamental that there
must be a promise or, in some cases, several pgemis such a nature as to
create legal duty of performance on the part ofgleson or persons making the
promise®® In order to create legally bound agreement, itllshafill the
requirements as it set in the Article 1320 IndomesCivil Code Burgerlijk

Wetboek voor Indonegi®W), as follows:

8 Baker,op.cit, p. 1
9 Janice E. Greideop.cit, p. 3
%9H.C. Black,Black’s Law Dictionary Fifth Edition, West Publishing, 1979, p. 291
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1. Consent from the parties
2. Capable to create an agreement
3. A certain object

4. Permissible cause

According to Abdul Kadir Muhammad, insurance is aamgntee or a
protection of an object from dangerous threat thight cause loss€$. There are
different kinds of insurance, one of them is Lifssurance. Purwosutjipto defines
life insurance as a reciprocal agreement betweeringured and the insurer, in
which the insured bound him or herself during tingetof the insurance and pay
for a sum of money as a premium to the insurer.rMisile, the insured has the
obligation to pay a sum of money to the appointesuier as the result of the
death of someone whose life be insured or the latigdi period has pa&t.
Government Regulation No. 73 of 1992 Article 19npdil) defines that, policy or
insurance agreement, following its attachment, oagontain words or sentence
that could cause different interpretation aboutribk, obligations of the insurer
and the insured, also should not cause difficdtihe insured in attend his or her
rights® Life insurance attracts many people, becausdsdifencertain thing and
something that cannot be predicted by anyone ex&igh SWT. As the result,

there is an unexpected expenses or risk that thewyld bear in anytime.

31 Abdulkadir Muhammadyp.cit, p. 5
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Regarding to the previous statement, Vaughan alot Btated that risks can be
interpreted as follows!

1. Chance of loss;

2. The possibility of loss;

3. Uncertainty;

4. The dispersion of actual from expected result;

5. The probability of any outcome different frone tbne expected.

In many literatures, such as Dickson & Stelee, M&l€ammack, Magee &
Bickelhaupt, and also Emmy Pangaribuan Simanjustdkunanto, they discuss
about several ways to overcome a risk. If thereoisnsurance, human does not
want to do anything especially the risky one. Tfaree since they do not want to
bear the risk, they do not achieve anything. Ategtdy Gunanto, the risk can be
avoided by cancelling all of the activities whichgim result some risks, for
example not buying, no one rent the house, didanoépt goods storage, no one
built up, etc. It is clearly that the economicatleydoes not only happen when
there is someone who has the courage to resporisiBlewosutjipto define life
insurance as, reciprocal agreement between theethsu the one who will close
to the insurance, and the insured. In which thered bind himself during the
insurance period in paying the premium to the ieswwhile the insurer as a direct
result by the death of someone whom his life ism@pénsured, or by the end of the

period that had been agreed, bind himself to pagreain sum of money to the

% M. Suparman Sastrawidjajap.cit, p. 3
*bid, p. 7
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person appointed by the insurf@dnsurance company of course considered about
their marketing method in order to gain costumerd geach their target, one of
the marketing method that used nowadays is telestiags in which they offer
their insurance product to the prospective costumgrhone. According to Philip
Kotler, telemarketing is a new marketing methodngsitelecommunication
technology as a part of structured marketing pnogréelemarketing is the use of
phone and a call center to attract prospective wuoss, sale to the existing
consumer and gives service on taking an order asdexring question by phone.
Telemarketing help a company in increasing theioime, decreasing their selling
fee, and increasing their consumer satisfactiort. M@. 11 of 2008, regarding

Information and Electronic Transaction (UU ITEArticle 5 (1) stated that:

“Electronic information or documents, and its prmit are valid legal
evidence.”

Practically, insurance company cooperate with Ban#oing their business,
with appointing the Bank costumer and most of them a consumptive credit
card user who usually has bigger interest in insgarather than the common
costumer who only has saving account in the Banks fegulated in Circular
Letter No. Bl. 12/35/DPNP concerning ApplicationRiEk Management in Banks
Doing Marketing Activities Cooperation with Insu@ Company
(bancassurangedated December 23, 2010 ("SEBI 12/35"). SEBlrat Edaran
Bank Indonesinin 12/35, which allowed the Bank to engagebancassurance

product marketing by providing an explanation afurance products by using the

% Abdulkadir Muhammadyp.cit, p.70
37 Act No. 11 of 2008loc.cit
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means of communication (telemarketifig)Most of the time, the telemarketing
method could cause confusion, miscommunicationmainterpretation toward
the prospective costumer during the limited in phofor the telemarketer to
explain the insurance product. Therefore, the aund$em the costumer is
questionable in which the consent from both partiesimportant as the
requirement both in contract in general and instgacontract in particular, then

the validity of the insurance contract is questidaas well.

E. Definition of Technical Terms

The terms used in this thesis will be clearly exyd in order to make the

analysis understandable.

Insurance is an agreement between two or moreepartiwhich the insurer
bound themselves to the insured, by acceptingriberance policy to cover the
loss of the insured, damage or loss of expectetitpror legal liability to the
third parties that may be suffered by the insunetich is appears from an
uncertain events, or to provide a payment basethemeath or life of someone
who become the insuredf.

Life Insurance Company is a company that givesisem countermeasures

the risk related with the life or death of a persdm are insured. The insurance

% Diana Kusumasarioc.cit
39 Act No. 2 of 1992]oc.cit
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company act as the insurer that is bound to prozigayment based on the death

or life of someone who become the insut&d.

Insured is the person who paid the insurance coypaad bound him or
herself into a certain legal relationship set ia dontract (act), work relationship
or public transport passenger for examples. If hehe get into an accident when
doing their job or along the way inside that pultiensport, they (or their heirs)
will get payment from the insurer, which is the ambof payment has been set in
the contract (acf)* The insurer can be a person, partnership, legiyewhether
as a company or non compatiyA person who transfer his or her risk of her life

or wealth to the insured.

Insurer is the one who bear the risk transferrethéon and they have the
right to claim premium payment from the insurer.eTinsurer must be a legal
entity, which is can be in the form of corporateiied liability company, and

etc®®

Uncertain risk orevenements an event that cause losses to the insurance
object and in the event of someone’s déaffhe Article 246 KUHD (Indonesian
Trade Law Act) did not mention about the eventhef death of someone.

Telemarketing is derived from Tele and Marketingrdg Tele means far,
marketing means marketing activities. If it is npieted as a whole, telemarketing

(commonly abbreviated as TM) is an activity to nedrkhe products and or

0 Act No. 2 of 1992|oc.cit
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“1bid, p. 8
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services through distant communication channelseqéenmunications) for

example communication by phofre.

Obligation is a relationship between two partiesaasesult of which one
parties (the debtor) is bound to a certain condpetformance) in favor of the

other (the creditor)*®

F. Research Procedure
1. Object of Study

a. The validity of Indonesian life insurance contradbne through

telemarketing (by phone).
b. The legal protection for the consumer (the insurbd}ed on the
confirmation of life insurance agreement on therghecording.
2. Classification of Data

This research used secondary data taken from thentents or archives that
related to the problem discussed in this researhb. purpose of this data is to
identify the data systematically in order to answer problems. Secondary data

are divided into:
a. Primary Legal Materials
1. Indonesian Civil Code

2. Indonesian Commercial Code

5 Deteksi Info, Telemarketing Mencerdaskan Kehidupan Bangsa, accessed from
http://deteksi.info/2010/01/telemarketing/, on Gretn2® 2012, 01:02 pm.

“ H. Riduan SyahraniSeluk Beluk dan Asas-Asas Hukum Perdaaumni,
Bandung, 2006, p. 196
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3. Insurance Act No. 2 of 1992
4. Electronic Information and Transaction Act No. 2608
5. Consumer Protection Act No. 8 of 1999
b. Secondary Legal Materials

1. Literatures
2. Law Journals
3. Text books
4. Internet sources

3. Data Collection

The method of gathering legal materials was usibgaly studies and
documentation. The data collected from books thatrelated to the contract in
general and insurance contract in particular arsb about the validity of
telemarketing procedure as a media which is usednbyrance company in

creating an insurance agreement.

4. Approach of The Study

This research was a juridical normative researel ithentified legal norms
and legal views. The objective was to understarttarswer the object of study
by using juridical normative approach method.

5. Data Analysis

The data collection was organized by selecting dla¢a related to the
discussed problem in this research. It is strudtakescriptively in order to answer

the problem in a descriptive analysis. The dateeweilected, managed, and used
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to answer the problems. The method of analyzingléta was qualitative method.
It means that the data achieved were not in the fof numbers and statistic.
Collected data were analyzed qualitatively and wigtbeely. Moreover, it also
portrays facts, legal enforcement, and bears \wighapplicable legal aspects. The

steps are defined as follow:

a. Classification of the data collection based on pheblems of the

research
b. Systematic of data collection

c. Systematic data is analyzed to achieve conclusion

G. Systematic of Writing
Chapter | contains an introduction that encompasisese following parts:
context of study, problem statement, objective bk tstudy, theoretical

frameworks, research methodology, and systematiaitihg.

Chapter Il contains theoretical review on defimtiof contract according to
Indonesian Civil Code (KUHPer), definition of coatt according to scholar,
elements of contract according to scholar, elemehtsontract in common law,
definition of insurance according to the accordiongindonesian Commercial
Code (KUHD), definition of insurance according tmdbnesian Insurance Law,
definition of insurance according to scholar, diéfam of insurance contract
according to New York Insurance Law, definitionimgurance contract according
to Indonesian Commercial Code, definition of cocttraccording to Indonesian

Insurance Law, validity of contract in general adiog to Indonesian
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Commercial Code validity of insurance contract adowgy to Indonesian
Commercial Code, validity of insurance contract aading to Indonesian

Insurance Law, and insurance policy.

Chapter Il contains the validity of life insuranceontract through
telemarketing. Furthermore, the capability of Ineéeian Law to protect the
costumer based on the confirmation done by pharerdeng in the making of life

insurance contract through telemarketing.

Chapter IV provides the conclusion and recommeaddhat are made based

on the previous analysis that has been done.
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